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I. Two COMPETING VIEWS ON WHO Is LIKELY TO
FACE A LEGAL MALPRACTICE CLAIM

The frequency and severity of legal malpractice has grown exponentially.' Legal malpractice is now so rampant2 that many leading
1. See RONALD E. MALLEN & JEFFREY M. SMITH, 1 LEGAL MALPRACTICE 18 (3d ed.
1989). In the leading treatise on legal malpractice, the authors, insurance defense lawyers, and
members and former chairs of the ABA Committee on Professional Liability, id. at ix, note that:
Between 1799 and 1969, 2000 to 10,000 lawyers were sued annually. Id. at 18. The number of
claims filed in 1969 was less than in 1849. Id. From 1970 to 1989 the numbers shot up from
10,000 to a projected 55,000 per year. Id.; see also Robert Reid, A Lawyer's Guide to
Professional Liability Insurance, in STANDING COMMITTEE ON LAWYERS' PROFESSIONAL
LIABILITY, A.B.A., 2 LAWYERS' PROFESSIONAL LIABILITY UPDATE 8.89,8.99 (1992) [hereinafter
ABA UPDATE].

[I]n 1980 the [annual] frequency (number of claims presented per 100 lawyers) was
2%, or one claim for every 50 insured practitioners. By 1985, this figure had
increased to 6%, or one claim for every 17 insured practitioners....
During the same time period, 1980-1985, the severity (loss and expense
payments per claim) increased 300%.
Again, from 1980-1985, the number of claims on which an indemnity payment
[sic] rose from 25%, or one out of every four cases, to 40%, or more than one out
of every three cases.
...This resulted in a gross inability to properly project the correct premium
dollar as loss ratios exceeded 100%, and in some instances were as high as 400%.
This would mean that for every premium dollar received, four dollars were paid
out for loss and expense.
Id.
2. Steven Brill, Kaye, Scholer and the New Ethics Imperative, AM. LAW., Sept. 1992,
at 64. According to Robert O'Malley, Vice-Chairman and Prevention Counsel for Attorney's
Liability Assurance Society (ALAS), the nation's largest legal malpractice insurer, based on
premium dollars "the total cost to the insurance industry now of legal malpractice in the United
States is in the range of $3-$4 billion a year ...[in] [p]ayouts, lost reserves, settlements,
defense costs." Id.; see also David Marchant, ALAS Puzzled by Rise in Legal Liability Losses,
NAT'L UNDERWRITER, PROP. & CASUALTY/RISK, Dec. 5, 1994, at 6 (stating that "[t]he

management of [ALAS] ...is baffled by an increase in incurred losses over recent years that
are unrelated to the U.S. savings and loan fiasco .... The company's gross incurred loss of
$363.8 million for fiscal 1993 was an increase of 44 percent from the previous year and a rise
of 197 percent since 1990"). Therefore, O'Malley's 1992 $3-4 billion estimate is probably
significantly higher today. See also PAUL C. WEILER ET AL., A MEASURE OF MALPRACrICE
(1993) (discussing a six-year Harvard study of 30,000 files in a New York hospital that found
only one out of 7.5 negligent injuries resulted in a medical malpractice claim); Manuel R.
Ramos, Legal Malpractice:The Profession'sDirty Little Secret, 47 VAND. L. REV. 1657, 166465 (1994) (contrasting the significant increases in legal malpractice lawsuits from various data
sources, particularly Oregon's Professional Liability Fund (PLF) frequency data, and concluding
"[t]he true annual nationwide frequency rate of legal malpractice incidents, including unreported
incidents, is probably closer to twenty percent or more"); Letter from Professor Geoffrey C.
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professionals from academics,3 practice,4 and journalism5 are touting

Hazard, Jr., Yale Law School, to Professor Manuel R. Ramos, Stetson University College of
Law (now at Tulane Law School) (Feb. 21, 1994) (on file with author) (stating that "the
incidence of legal malpractice is at least five times and probably 20 times that reflected in data
about claims made"; and citing, by analogy, studies on medical malpractice showing that the
overwhelming majority of medical malpractice cases go unreported and are never pursued).
3. See, e.g., Roger C. Cramton, Delivery of Legal Services to Ordinary Americans, 44
CASE W. RES. L. REV. 531, 549 (1994) (noting that unlike the ineffective disciplinary process,
"legal malpractice liability has emerged as a form of accountability that polices the profession
and protects consumers"); Geoffrey C. Hazard, Jr., The Future of Legal Ethics, 100 YALE L.J.
1239, 1279 (1991) ("The bar has become too large, diverse, and balkanized in its practice
specialties for the old informal system to be effective as an institution of governance .... [T]he
courts will continue to be an indispensable instrument for ordering and clarifying norms ....");
John Leubsdorf, Legal Malpractice and ProfessionalResponsibility, 48 RUTGERS L. REV. 101,
102 (1995) ('The time has come to consider legal malpractice law as part of the system of
lawyer regulation."); Stephanie B. Goldberg, The Profession: Identity Crisis, A.B.A. J., Dec.
1994, at 74, 76 (quoting Stanford Professor Deborah Rhode who opined: "The lax standards and
enforcement structure that the profession has set for itself are being increasingly displaced by
civil liability claims and by administrative agency oversight."); cf Deborah L. Rhode,
InstitutionalizingEthics, 44 CASE W. RES. L. REV. 665, 697 (1994) ("Although clients may find
more sympathy from jurors in malpractice cases [than disciplinary boards], the cost of those
proceedings and the difficulties of proof make them inadequate remedies for most grievances.");
Ted Schneyer, ProfessionalDisciplinefor Law Firms?, 77 CORNELL L. REV. 1, 38-39 (1991)
(observing that while civil liability is useful for "promoting good law firm infrastructure" it "also
has significant limitations" including sending "the firm an inadequate signal regarding the extent
to which it should invest in avoiding losses .... [O]nly clients or others in privity with a lawyer
may bring suit in the absence of intentional wrongdoing .... [and] [E]ven clients face
formidable obstacles to recovering for malpractice."); Geoffrey C. Hazard, Ethics, NAT'L L.J.,
July 6, 1992, at 15 [hereinafter Hazard, Ethics] ("The [legal] malpractice remedy, however, has
practical utility only if the claim is open-and-shut or involves a large sum of money (upwards
of $250,000 in many localities).").
4. See, e.g., Kathryn Kahler, Legal Malpractice Suits Increase But Not All Lawyers Are
Insured, THE OREGONIAN, Aug. 25, 1991, at R13 (quoting Henry A. Kelly, Chairman of the
ABA's Standing Committee on Professional Liability, stating:" 'Lawyers see [legal malpractice]
as a positive way of policing the profession.' "); Jonathan L. Kirsch, A Changing Insurance
Game Threatens Lawyers, CAL. LAW., July 1985, at 30-31 (quoting Victor B. Levit, a partner
in the San Francisco law firm of Barger & Wolen, who stated, " '[L]egal malpractice suits are
the main way that the legal profession is regulated .... The organized bar does not have the
staff or the resources to do it through disciplinary proceedings.' "); cf. Jane Baird, Lawyer's
Specialty: Suing Lawyers, HOuS. POST, Jan. 31, 1988, at ID (quoting noted Houston plaintiff's
legal malpractice lawyer Larry Doherty who has sued over 100 lawyers: " 'I have yet to see
somebody found guilty of malpractice turn over a new leaf and become a better lawyer.
Anybody who thinks civil litigation will improve the social situation is dreaming.' ").
5. Robert J. Samuelson, Go Ahead, Bash Lawyers; The People Who Should Make the
System Better Are Making It Worse, WASH. POST, Apr. 22, 1992, at A21. Samuelson discussed
the inherent conflict with lawyer self-regulation by stating,
What's wrong with lawyers is that they have an economic interest in cultivating
and prolonging conflict .... The more conflict, the better. The more cumbersome
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legal malpractice litigation as a predominant way that the legal
profession is regulated. Unfortunately, despite the fifty-year history of
legal malpractice insurance claims6 and numerous studies,7 very little
is known about lawyers who face legal malpractice claims or lawsuits.'

and ambiguous society's rules, the better.... It's doubtful any of this will lead to
more than cosmetic reforms. Too many legislators are lawyers. Too many lawyers
are more committed to their own economic interests than to a sensible legal
system.... The only real hope for change comes from a small but rising number
of (yes) legal malpractice suits. If enough lawyers become victims of today's
system, they may grasp the wisdom of changing it.
Id.
6. Reid, supra note 1, at 8.90.
It is believed although unconfirmed, that the first lawyers' professional liability
insurance... policy in the United States was issued in the mid-1930's to a New
York City law firm.., by Lloyd's of London... . The first American policy was
issued in 1945 by the New Amsterdam Casualty 'Insurance Company to a
Baltimore, Maryland law firm.
Id.
7. See, e.g., Herbert Denenberg & Robert Murray, A Market for Attorneys' Group
MalpracticeInsurance, 1967 ANNALS SOC'Y CHARTERED PROP. & CASUALTY UNDERWRITERS
333 (on file with author) (All 3800 members of the Philadelphia Bar Association were sent
questionnaires by Professor Denenberg of the Wharton School of the University of Pennsylvania,
but only 902 lawyers responded.); Richard M. Seybold, Attorneys' ProfessionalLiability Claims,
7 LAW OFF. ECON. & MGMT. 57 (1966) (presenting Continental Casualty Company of Chicago's
analysis of 700 open legal malpractice claims and law suits); Dick L. Rottman & Duke N. Stem,
The Risk of Attorney ProfessionalLiability, 28 J. MO. BAR 127, 133 (1972) (stating that a total
of 306 surveys were received out of one-thousand questionnaires sent to the Missouri Bar); Duke
N. Stem, The Virginia Attorney Malpractice Experience, 22 VA. BAR NEWS 11 (Mar. 1974)
(Virginia lawyers returned 1449 usable questionnaires out of the 6100 sent); Duke N. Stem,
Lawyers' ProfessionalLiability in Kentucky, KY. BENCH & B., Oct. 1978, at 14; Duke N. Stem,
Legal Malpractice in Kansas, 47 J. KAN. B. ASS'N 205 (1978); Duke N. Stem, The West
Virginia Legal MalpracticeExperience, 435 W. VA. ST. B.J. 135 (Winter 1978); Duke N. Stem,
Legal Malpractice in Tennessee, 14 TENN. B.J. 19 (1978); Duke N. Stem, The Legal
Malpractice Experience in Hawaii, 15 HAW. B.J. 16 (Winter 1980); see also STANDING
COMMI'TEE ON LAWYERS' PROFESSIONAL LIABILITY, A.B.A., PROFILE OF LEGAL MALPRACTICE:
A STATISTICAL STUDY OF DETERMINATIVE CHARACTERISTICS OF CLAIMS ASSERTED AGAINST
ATrORNEYS 3 (1986) [hereinafter ABA STUDY] (examining 29,227 legal malpractice insurance
claims reported to the ABA's National Legal Malpractice Data Center between 1980 and 1985).
8. The definition of legal malpractice used in this Article on insurance claims is by
necessity the definition used by legal malpractice insurance carriers in determining whether or
not coverage exists for accepting a particular claim. Broadly speaking, legal malpractice is an
act, error, or omission committed by an insured attorney within the scope of rendering legal
services. See, e.g., STANDING COMMITTEE ON LAWYERS' PROFESSIONAL LIABILITY, A.B.A., THE
LAWYER'S DESK GUIDE TO LEGAL MALPRACTICE 199-200 (1992) [hereinafter ABA DESK
GUIDE] (presenting a checklist of what is considered legal malpractice from an insurance
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The legal profession is not homogenous. 9 Indeed, empirical research
has shown that there are differences between urban lawyers who
represent individuals and those with corporate clients.' Such a
"hierarchy of lawyers suggests a corresponding stratification of law into
two systems of justice, separate and unequal."" Yale Professor
Geoffrey Hazard, echoing the view of prior scholars 2 states:

coverage point of view); cf. Linda Himelstein, Insurers Dodge S&L Claims Against Lawyers,
LEGAL TIMES, Apr. 29, 1991, at I (finding that the typical insurance policy for legal malpractice
no longer covers claims against savings and loan attorneys by regulatory governmental
agencies); "Lawyering" Acts Not Covered by Malpractice Can Surprise, MICH. L. WKLY., July
15, 1991, at S8 (finding that the activities which may not be covered by some attorney
malpractice policies include conservatorships, guardianships, serving as distributee, and work as
an executor or executrix, investment advisor or deal maker); Roger Raphael, PressurePointsfor
Professional Liability, THE RECORDER, Mar. 13, 1992, at 8 (noting that the definition of legal
malpractice from an insurance coverage perspective changes over time).
9. David B. Wilkins, Who Should Regulate Lawyers?, 105 HARV. L. REV. 799, 887
(1992) (arguing that given the heterogeneity of the legal profession, no one type of regulatory
scheme is appropriate).
10. JOHN P.

HEINZ &

EDWARD 0.

LAUMANN,

CHICAGO

LAWYERS:

THE SOCIAL

STRUCTURE OF THE BAR 385 (1982) (finding that the striking differences in the social
characteristics of lawyers in the "two hemispheres" of practice depended on whether their clients
were individuals or corporations); cf. Talbot "Sandy" D'Alemberte, Racial Injustice in American
Justice, A.B.A. J., Aug. 1992, at 58, 59-60 (discussing minority underrepresentation in corporate
firms); THE WORLD ALMANAC AND BOOK OF FACTS 1992, at 72 (Mark S. Hoffman ed., 1991)
(providing statistics that the legal profession today is still overwhelmingly male and white; that
African-Americans and Hispanics comprised 12.1% and 9% of the U.S. population, respectively
during the 1980s, but in the nation's largest law firms, the percentage of African-American
lawyers employed merely rose from 1.6% to 1.7%; and, that more than 80% of the 250 largest
law firms had only one minority partner); Rita H. Jensen, Minorities Didn't Share in Firm
Growth, NAT'L L.J., Feb. 19, 1990, at 1, 28 (reporting that among the 250 largest firms in the
country, only 2.2% of associates and .09% of partners were African-Americans). But cf. MARC
GALANTER & THOMAS PALAY, TOURNAMENT OF LAWYERS: THE TRANSFORMATION OF THE BIG

LAW FIRM 57 (1991) (suggesting that since Heinz and Laumann's 1974 Chicago study, such
distinctions are less relevant: "Barriers against Catholics, Jews, women, and Blacks have been
swept away. The social exclusiveness in hiring that was still a feature of the world of elite law
practice in 1960 has receded into insignificance. Performance in law school and in the office
counts for more and social connections for less.").
11. HEINZ & LAUMANN, supra note 10, at 385.
12. See, e.g., JEROME E. CARLIN, LAWYERS ON THEIR OWN: A STUDY OF INDIVIDUAL
PRACTITIONERS IN CHICAGO 206-09 (1962). Carlin concluded that based on his 1957 study of
solo practitioners, that solo practitioners were
generally at the bottom of the status ladder ... at the margin of his profession,
enjoying little freedom in choice of clients, type of work, or conditions of
practice ....
[B]ecause of the residual character of his practice, the individual
[solo] lawyer generally finds it difficult if not, in some instances, impossible to
conform to the ethical standards of practice. In his efforts to obtain business, and
in his dealings with clients and various public officials, he is frequently exposed
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[1It is not far wrong to say that lawyers for big corporations
are the only practitioners regularly afforded latitude to give
their technical best to the problems they work on. The rest
of the bar ordinarily has to slop through with quickie work
or, as one lawyer put it, make good guesses as to the level
of malpractice at which they should operate in any given
situation.'3
Thus, it would seem that lawyers are indeed safer in big corporate
law firms.' Despite the absence of reliable data, 5 logic suggests that
the potential for future business from large corporations is a potent
incentive for any lawyer to insure quality. 6 Moreover, better compensated corporate and business lawyers are given the luxury of being paid
to be thorough. 7 The solo or small firm practice involves one-shot,
nonrepeating matters such as divorce, personal injury, criminal, and
small real estate and probate work, accompanied by small fees that may
encourage a mass processing of cases in a hasty fashion."
to pressures to engage in practices contrary to the official norms.
Id.
13. GEOFFREY C. HAZARD, JR., ETHICS IN THE PRACTICE OF LAW 152-53 (1978).
14. See RICHARD L. ABEL, AMERICAN LAWYERS 145 (1989) (reporting that over 80% of
the lawyers disciplined were solo practitioners, and that there were no disciplinary cases against
firms with more than seven lawyers); Susan K. Robin, Attorney Malpractice and Preventative
Lawyering: Are Attorneys Safer in Large Firms?, 40 U. MIAMI L. REV. 1101, 1102 (1986)
(citing the ABA STUDY, supra note 7, which found that only 2.2% of all legal malpractice
claims were reported against firms of 30 or more lawyers and concluding that lawyers were
"safer" in larger firms).
15. William Gates, Chartingthe Shoals of Malpractice,A.B.A. J., July 1987, at 62 (noting
that the statistics on big law firms may well be unreliable); STANDING COMMITTEE ON
LAWYERS' PROFESSIONAL LIABILITY, A.B.A., CHARACTERISTICS OF LEGAL MALPRACTICE:
REPORT OF THE NATIONAL LEGAL MALPRACTICE DATA CENTER viii (1989) [hereinafter ABA
STUDY DATA] (stating that the insurance carriers that reported to the ABA Study did not usually
insure big law firms and reporting that based on premiums paid, ALAS, the nation's largest legal
malpractice carrier, only insures large firms of over 40 lawyers and did not participate in the
ABA Study).
16. David Chamy, Nonlegal Sanctions in CommercialRelationships, 104 HARV. L. REV.
373, 392-93 (1990).
17. See Robert L. Nelson, The Futuresof American Lawyers: A DemographicProfile of
a Changing Profession in a Changing Society, 44 CASE W. RES. L. REV. 345, 395 tbl. 7 (1994)
(showing that in 1990, the average solo practitioner made $35,730 while the average partner
made $123,756).
18. Jerome E. Carlin & Jan Howard, Legal Representationand Class Justice, 12 UCLA
L. REV. 381, 385 (1965) (asserting that the type of work accepted by solo practitioners and small
firms inevitably leads to lower quality representation); see also Gerald P. Johnston, Legal
Malpractice in Estate Planning and General Practice, 17 MEM. ST. U. L. REV. 521, 528-30
(1987) (stating that the "loss leader" approach does not provide sufficient incentive to do a
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Even plaintiffs legal malpractice attorneys offer anecdotal evidence
that: "Most common [legal malpractice cases] are [against] single
practitioners. They are easy targets, usually understaffed, with few legal
resources."' 9 The project director of the ABA's 1986 National Legal
Malpractice Data Center's Study of 29,277 claims (ABA Study),"
citing the most extensive legal malpractice research ever done, also
concluded that the solo practitioners' "malpractice risks are greater"2
but then retracted the statement. The consensus is that we already
know who faces disproportionate legal malpractice exposure.
The predominant view also makes no distinction between lawyers
who are disciplined and those who face malpractice claims. 23 For
instance, California State Bar President Terry Anderlini angrily
responded to a CBS 60 Minutes television program on legal malpractice,
"Getting Even," by referring to discipline and malpractice in the same
breath: "[T]he vast majority of California lawyers are honest, hardworking, competent professionals who do not cheat their clients or
commit malpractice."24
However, there is some anecdotal evidence that legal malpractice is
not found predominantly among a certain group of practicing attorneys.
For instance, Ronald E. Mallen, a leading legal malpractice insurance
defense lawyer in California, states: " 'I get to defend some of the finest
lawyers in the country.' ,25 Similarly, another leading malpractice
defense lawyer, Jeffrey M. Smith, of Atlanta, notes: " 'If you took a
survey of the top 200 firms, I would be shocked if any less than 150
had been sued for malpractice.' 26 The former Chief Executive Officer
of Oregon's Professional Liability Fund (PLF) wrote: " 'Of the 1,000
Oregon lawyers who have had claims made against them, I venture to

thorough and competent job because of the low immediate return).
19. Paul D. Rheingold, Legal Malpractice: PlaintiffsStrategies, LITIG., Winter 1989, at
13-14.
20. ABA STUDY, supra note 7.
21. William H. Gates, The Newest Data on Lawyers' MalpracticeClaims, A.B.A. J., Apr.
1984, at 78, 84.
22. William H. Gates, Lawyers' Malpractice: Some Recent Data About a Growing
Problem, 37 MERCER L. REV. 559, 566 (1986) (retracting earlier statements after noting a lack
of good demographic data on lawyers).
23. Michael J. Hoover, The Model Rules of ProfessionalConduct and Lawyer Malpractice
Actions: The Gap Between Code and Common Law Narrows, 22 NEW ENG. L. REV. 595, 595
(1988) (noting how the same incident may result in "professional discipline or civil liability").
24. Morning Report: T.V. and Video, L.A. TIMES, Dec. 31, 1987, pt. VI, at 2 [hereinafter
Morning Report].
25. Cheryl Morrison, MalpracticeSuits on Rise: Anyone Can Make a Mistake, NAT'L L.J.,
Mar. 28, 1983, at 8.
26. Id.
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say that very few of those lawyers would be considered bad lawyers.... [Mlost are among the finest lawyers in Oregon, and certainly
would rank among the finest lawyers in the United States.' 27 Joe
Barnard, President of a Texas legal malpractice insurance carrier, echoes
these sentiments by noting, " 'Experience can't always tell what's
coming in the future .... Everyone's trying to get their arms around
this thing and figure out what's going on.' 28
So which is it? Is there an identifiable and distinct group of "bad"
lawyers that account for a disproportionate amount of the legal
malpractice claims or losses?29 Or is legal malpractice something that
happens to everyone and anyone? Part II addresses the inadequacies of
prior studies, including the well-known ABA Study," and details why
scholars will never be able to present a complete and accurate picture
of legal malpractice. Part II of this Article describes the author's study,
a unique, empirical analysis of 1784 insured Florida lawyers that faced
a legal malpractice claim or lawsuit between November 1988 and
January 1994. Part IV presents the results, illustrating through empirical
analysis how some of the most widely held assumptions regarding legal
malpractice are simply not true. Part V salvages some of the findings in
earlier legal malpractice studies to show how they support the author's
main thesis that no lawyer or client is safe from legal malpractice.
The empirical evidence now contradicts many of the generally
accepted views on who is likely to face a legal malpractice claim. The
studies indicate that it is no longer only the urban middle-aged male, a
solo practitioner who graduated from a low-rank law school and who
handles mostly one-shot personal injury and real estate work, that is the
most likely to be sued for legal malpractice. What do these new findings
suggest about the state of the legal profession and legal education?
II. WHY THE PRIOR STuDIES ARE INADEQUATE

More than twenty years ago a Note in the Yale Law Journal
recognized the "importance of the [legal] malpractice problem," but
concluded that "the available data [on legal malpractice] lacks the detail
27. Lester L. Rawls, Exploding the Myth of the Ore. "Bombshell," NAT'L L.J., Apr. 13,
1987, at 12.
28. Darryl Preston, Lawyers Find Tables Turned in Liability Suits, DALLAS Bus. J., June
20, 1988, at P1.
29. See, e.g., David J. Nye et al., The Causes of the Medical Malpractice Crisis: An
Analysis of Claims Data and Insurance Company Finances, 76 GEo. L.J. 1495, 1558 (1988)

(noting that based on Florida's Department of Insurance's medical malpractice closed claims
data, approximately 4% of Florida physicians who between 1975 and 1986 had two or more paid
claims were responsible for $216.9 million or 42.2% of the total paid on malpractice claims).
30. ABA STUDY, supra note 7.
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and completeness required for measuring the alleged increase in claims
and analyzing its causes."'" The same criticism could be made as to the
research that followed. Whether using data based on insurance claims
against lawyers or lawyers' responses to bar association surveys,
scholars were often too eager to reach dubious conclusions from
incomplete data.
A. Insurance Claims Studies
The first published study on legal malpractice was a 1952 review of
559 legal malpractice claims in Philadelphia. 2 The study revealed that
42% and 31% of the claims respectively were against property lawyers
who mishandled a title search and litigation attorneys who failed to heed
the appropriate statutes of limitations.33 Ten years later the same
authors examined two thousand insurance claims and discovered similar
results. 4
In 1966, an insurance adjuster's review of 700 open legal malpractice
claims for one malpractice insurer revealed the following breakdown:
"statute of limitations or time failure claims--46%; contract problems-21%; real estate problems-20%; probate problems-5%; tax
problems-3%; divorce problems-2%; all other claims-3%."35
A few years later, a study based on responses to questionnaires sent
to the then eighteen insurance carriers writing legal malpractice
coverage, found that the running of the statute of limitations and title
searches "continue to be the two major grounds for malpractice
claims. 36 Other early studies of legal malpractice insurance claims
showed a disproportionate number of claims stemmed from forgetfulness
or statute of limitations problems. 37 Although researchers have long
31. Note, Improving Information on Legal Malpractice, 82 YALE L.J. 590, 590 (1973)
(criticizing data available from the legal malpractice carriers and research based on questionnaires and surveys sent by bar associations).
32. See DUKE N. STERN, AN ATTORNEY'S GUIDE TO MALPRACTICE LIABILITY 64 (1977).

33. Id.
34. Id.
35. Seybold, supra note 7, at 57.
36. STERN, supra note 32, at 64. No indication is given as to how many carriers responded
to the questionnaire or .ven what data was received. See id.
37. See, e.g., Note, supra note 31, at 603 n.55 (stating that 43% of CNA's legal
malpractice claims resulted from "time lapse"); Jack H. Blaine, Professional Liability Claims:
An IncreasingConcernfor Lawyers, ILL. B.J., Dec. 1970, at 302, 305 (reporting that the insurers

gave the following information to the Illinois Bar Association regarding categories of legal
malpractice claims: 43% time lapse; 21% preparation of contractual agreements; 20-21% real
estate transactions); People Suing Their Lawyers-A Growing Trend, U.S. NEWS & WORLD
REP., June 7, 1971, at 30. (showing that based on "[a] survey made by a big insurance
company" legal malpractice actions result from: 45% forgetfulness; 25% errors in legal
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expressed frustration in attempting to collect data on legal malpractice
from the insurance industry," sporadic publication of incomplete
insurance claims data continued through the 1980s39 and 1990s.4"
The ABA Study has been the most ambitious effort to collect and
analyze legal malpractice insurance claims data.4 Between 1980 and
1985 the ABA's National Legal Malpractice Data Center attempted to
collect standardized data from all of the nation's legal malpractice
carriers.42 The ABA Study generated three books43 and continues to
be cited by leading scholars." As late as 1992, the ABA, while noting
that the data was "somewhat dated," still claimed that the ABA Study

judgment; 21% unclear relationship between client and lawyer; and 9% alleged fraud); G.A.
Stephenson, An Insurer Looks at Lawyers' Professional Liability Insurance, BENCH & B. OF
MINN., Nov. 1966, at 17, 20 (revealing the nature of the 100 claims reviewed: 45 time limits;
15 title search; 6 bad or no advice; 6 procedural technicalities; 5 legal research errors; 4 "crank"
cases; and 19 miscellaneous).
38. Note, supra note 31, at 597-98 nn.30-36 (saying that although information was sought
in 1972 from five major insurers of lawyer's professional liability coverage, only two gave
responses); George J. Gross, Insurance-MalpracticeStyle, QUEENS B. BULL., Jan. 1969, at 5.
39. See Rich Arthurs, Lawyer-Owned Insurer Flooded by New Members, LEGAL TIMES,
May 20, 1985, at 2, II (identifing California, New York, Florida, and Washington, D.C. as the
geographic areas where legal malpractice is most prevalent); Linda L. Castle, Review Claims
Legal MalpracticeVerdicts Averaged $43,575, A.B.A. J., Sept. 1985, at 122 (showing that based
on a review of insurance claims, legal malpractice defense lawyers are losing 67% of all jury
trials); Rawls, supra note 27, at 12 (responding to a pfior article that erroneously quoted him
as saying the annual frequency rate for legal malpractice in Oregon was 20%, or twice the 10%
national average, Rawls stated the correct percentage was 7.7%).
40. See Alison Bass, Lawyers Reluctant to Go After Peers,BOSTON GLOBE, Aug. 6,' 1995,
at Metro I (identifying California, Florida, Illinois, New York, and Texas as states with high
legal malpractice frequency); Tom Locke, ColoradoMalpractice Claims Rise, DENY. BUS. J.,
May 17, 1991, at 1 (reporting the Home Insurance Company's data on Colorado insureds);
Robert E. O'Malley et al., Preventing Legal Malpracticein Large Law Firms,C641 ALI-ABA
42 (1991), reprintedin Ramos, supra note 2, at 1749 app. D (summarizing in table form, ALAS'
claims' history by types of claim and indemnity paid through November 30, 1990). ALAS, with
$220 million a year in premiums and 49,000iawyer insureds, insures only large law firms with
over 40 lawyers. It is the largest legal malpractice insurance carrier in the nation based on
premium dollars. See Ramos, supra note 2, at 1743-48, apps. CI-C5 (detailing the insurance data
on claims reported to the Florida Department of Insurance).
41. See ABA STUDY, supra note 7, at 1.
42. Id.
43. The three books were: ABA STUDY, supra note 7; ABA DESK GUIDE, supra note 8;
and ABA STUDY DATA, supra note 15. Only the ABA STUDY DATA contains all of the raw data
from the 29,227 legal malpractice claims which were analyzed.
44. See, e.g., Rhode, supra note 3, at 697 n.120; Wilkins, supra note 9, at 831 n.129;
GEOFFREY C. HAZARD, JR. & DEBORAH L. RHODE, THE LEGAL PROFESSION: RESPONSIBILITY
AND REGULATION 583, 585 (3d ed. 1994); 1 MALLEN & SMITH, supra note 1, at 19-29, 288-89;
2 MALLEN & SMITH, supra note 1, at 175-76, 237-39, 286-88, 330-31, 360-64,449-54,459-552,
590-93.
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is "the most current source of information on the causes of legal
malpractice claims."45 The ABA also erroneously46 states: "The major

findings of this study were validated by examining claims from
Oregon.

47

The ABA did acknowledge the more obvious shortcomings in the
ABA Study.48 Similar to prior research based on legal malpractice
insurance claims, the data is only on insured lawyers.4 9 It also includes
the 78% of claims deemed "non-meritorious" because no indemnity
payment was made to the claimant." Furthermore, there is no comparative demographic information." In the least distributed of the three
books, the one containing the raw data, the ABA conceded that most of
the major legal malpractice insurance carriers did not even participate
in the ABA Study. 2 Additional criticisms not mentioned by the ABA
include the extent of non-reporting by insurance carriers. The ABA
Study missed anywhere from 78.17% to 99.63% of the then available
legal malpractice claims. 3 Moreover, only 5537 (1686 lawsuits and
3851 claims) of the 29,227 claims included in the ABA Study were on
closed files. 4 The outcome of the other 23,690 open claims that have
since closed will never be known.

45. ABA DESK GUIDE, supra note 8, at 16.
46. But see ABA STUDY DATA, supra note 15, at viii (noting that Oregon pulled out of
the ABA Study); see also Letter from Barbara S. Fishleder, Esq., Director of Loss Prevention,
Oregon PLF, to Professor Manuel R. Ramos, Stetson University College of Law (now at Tulane
Law School) (Jan. 20, 1994) (on file with author) ("Oregon was not very involved in the ABA's
Study.... [T]he ABA consulted with us on claims coding issues and ... discussed their
findings with us.... [N]o formal report was sent to the ABA.").
47. ABA STUDY, supra note 7, at 5; see also I MALLEN & SMITH, supra note I, at 21
("[T]he overall [ABA Study] data was verified as statistically valid.").
48. ABA DESK GUIDE, supra note 8, at 16.
49. Id.
50. Id.
51. See id.
52. ABA STUDY DATA, supra note 15, at vii-viii. The ABA stated:
Unfortunately one major insurer, American Home, notwithstanding its regular
financial

contributions ...

never

supplied

more

than

a small

amount

of

sBtisfactorily [sic] reported data. The Home Insurance Company, a major
insurer ... declined to contribute any data. Another major insurer, Shand Morahan,
never supplied closed claim information. Prior to the end of this study the
Professional Liability Fund in Oregon quit supplying data from its claims.
Id.
53. Ramos, supra note 2, at 1669 tbl. 2.
54. ABA STUDY DATA, supra note 15, at xi, 23, 40-42.
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Thus, the prior studies based on legal malpractice insurance claims,
including the largest one, the ABA Study, fail to give an accurate
picture of the "causes" of legal malpractice, or of who is more likely to
face a legal malpractice claim, or whether the claims being studied were
even representative of all insured attorneys with claims. The ABA Study
and prior insurance claim analysis raise more questions about legal
malpractice than they answer.
B. Surveys of Lawyers
Recognizing the problems with insurance claims data, other scholars,
with the assistance of state and local bar associations, gathered legal
malpractice, information directly from lawyers or law firms. For
instance, in 1967, Professor Herbert Denenberg sent legal malpractike
questionnaires to all 3800 members of the Philadelphia Bar Association,
but only 902 lawyers responded." Similarly, Professors Dick L.
Rottman and Duke N. Stem sent legal malpractice questionnaires to
1000 members of the Missouri Bar Association, but only 306 usable
returns were received. 6 In a more ambitious study, in August 1973
Professor Stem sent 6100 legal malpractice questionnaires to every
active member of the Virginia State Bar, but only 1449 gave usable
responses.5 " Stem surveyed more than 60,000 lawyers in several states
on legal malpractice. 8 Despite low response rates, he has published his
findings in several state bar journals.59
The early studies by Professors Denenberg, Rottman, and Stern have
been criticized as being of "questionable value."' A Note in the Yale
Law Journal observed that "because the sample responding was not
necessarily representative, the data obtained from the study was
inherently weak and could not be improved by further processing."61
Stem, in his subsequent bar surveys on legal malpractice, was still
unable to attain higher response rates.62
In 1988, there was an ambitious effort by the editors of Lawyers'
Liability Review to obtain data on legal malpractice and loss prevention
from all of the nation's law firms employing ten or more lawyers. 6' A
55. Denenberg & Murray, supra note 7.
56. Rottman & Stem, supra note 7, at 133.
57. Stem, VA. BAR NEWS, supra note 7, at 12.
58. Duke Nordlinger Stem, rgsum6 (on file with the author).
59. See supra note 7.
60. Note, supra note 31, at 595 n.19.
61. Id.
62. See supra text accompanying notes 56-59.
63. See LAWYERS' LIABILITY REVIEW, A Report on the Survey of Legal MalpracticeIssues
Facing Law Firms, reprintedin 2 ABA UPDATE, supra note 1, at 8.117, 8.121-.122.
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total of 6039 law firms were targeted.' In order to introduce the
survey, each law firm was called and 5688 law firms were ultimately
sent questionnaires." Still, like the earlier surveys on attorneys, only
1070 firms, or 18.8%, responded. 6 The low response rate suggests that
the lawyers motivated to respond were not a representative sample from
which definitive conclusions could be made.
These surveys of lawyers also suffer from a credibility gap. In
contrast, the actual data retrieved from legal malpractice insurance
claims files, when it is retrieved, is probably accurate.67 Recent
sociological research questions the validity of self-reporting surveys or
telephone polls. 68 When people self-report in a survey, they tend to
over-report what they perceive to be socially desirable behavior.6 ' For
instance, most people believe voting or going to church is a good thing
to do and, when surveyed, often say they did vote or go to church, even
when they did not." Thus, legal malpractice data from anonymous
surveys submitted by only a fraction of the lawyers who respond should
be similarly suspect.
C. No Study Is Completely Accurate
The ideal legal malpractice study would follow the methodology used
in the leading study on medical malpractice.7" However, it is unlikely
that any large law firm or individual lawyer would open client files to
academic researchers looking for actual incidents of legal malpractice.72
To determine whether actual legal malpractice exists often involves
deciding complex factual and legal issues. Because of the difficulties

64. Id. at 8.121.
65. Id.
66. Id. at 8.122.
67. See Ramos, supra note 2, at 1735-40 app. A (displaying tables suggesting that the
author's study using claims files of 42 Southern California Lawyer defendants surprisingly
comes close to matching the ABA Study claims data on a few variables).
68. Kirk Hadaway et al., What Polls Don't Show About U.S. ChurchAttendance, 58 AM.
Soc. REV. 741, 748-49 (Dec. 1993) ("Our results suggest that Protestant and Catholic church
attendance is roughly one-half the levels reported by Gallup.").
69. Id. at 748-49.
70. Id.
71. WEILER ET AL., supra note 2, at 139. Harvard Professor Paul Weiler and his research
staff were given complete access to 30,000 patient files in a New York metropolitan hospital in
order to determine the actual number of medical malpractice incidents. Id.
72. Geoffrey C. Hazard, Jr., DisciplinaryStrategies Can Pay Off, NAT'L L.J., July 10,
1989, at 13 ('"Trying to estimate the frequency and seriousness of legal malpractice is necessarily
speculative. Obviously, lawyers do not advertise their mistakes and misconduct.... Systematic
estimation of the incidence of harmful malpractice in any professional activity is very difficult.
Professionals who commit malpractice do not like others studying them do it.").

https://scholarship.law.ufl.edu/flr/vol47/iss1/1

14

Ramos: Legal Malpractice: No Lawyer is or Client is Safe
LEGAL MALPRACTICE

involved in conducting such a survey, it is unlikely that one will ever
be done.
Sometimes, lawyers do not even know when they have committed
malpractice. Other times, the lawyer may have discovered the malpractice but takes a gamble and does not inform the client73 or the insurer.74 The veil of secrecy and ignorance that surrounds legal malpractice,75 and the notion that good legal malpractice cases are rare,76 may
lead both clients and successor attorneys to be less vigilant and to
overlook instances of malpractice by prior counsel.
Even if a client or successor attorney discovers the malpractice, not
unlike other tort victims, many clients choose to accept their losses and
are reluctant to make an insurance claim or pursue litigation.77 Thus,
despite the impression that most Americans will sue for any reason, it
appears that similar to other property related torts, approximately only
legal malpractice cases ever becomes an insurance
one out of twenty
78
claim or lawsuit.
For those who wish to pursue a claim or lawsuit against a lawyer and
participate in the tort litigation system, there are daunting obstacles
faced by all potential plaintiffs: the first being an uninsured defendant.
In some jurisdictions nearly half of the lawyers and up to 60% to 90%
of small firms and solo practitioners are uninsured.79 Most plaintiff

73. Lisa G. Lerman, Lying to Clients, 138 U. PA. L. REV. 659, 664-65 (1990) (reporting
that a confidential survey of 20 lawyers revealed an almost institutional tolerance of lying by
attorneys to their clients); see also ABA DESK GUIDE, supra note 8, at 212. In discussing
whether to report a malpractice incident to a client, the ABA advises that the lawyer has an
ethical duty to disclose the mistake to the client if it "may result in harm to the client's interest.
Failure to disclose errors may result in disciplinary proceedings and a possible loss of the
attorney's license." Id.
74. See ABA DESK GUIDE, supra note 8, at 208-09, 212-13 (suggesting that the mere
reporting of a claim may lead to non-renewal of a legal malpractice insurance policy). Some
underwriting "red flags" for new or renewal risks include "[t]wo or more claims within the past
year [or] [t]hree or more claims within the past ten years (depending upon size of firm)." Id. at
209.
75. Ramos, supra note 2, at 1658-59; see also Elsa Walsh & Benjamin Weiser, Hundreds
of Cases Shrouded in Secrecy, WASH. POST, Oct. 24, 1988, at Al, A20 ("Lawyers also have
learned to use secrecy when they are sued personally. In D.C. Superior Court, nearly a fourth
of the 53 sealed cases involve allegations of legal malpractice or disputes between lawyers.").
76. See Hazard, Ethics, supra note 3, at 15 (noting that lawyers will usually not take a
case unless it is "open-and-shut or involves a large sum of money (upwards of $250,000 in
many localities)").
77. See id. at 15. Cf. Nelson, supra note 17, at 389 tbl. 2 (contrasting the yearly incidence
rate with the yearly lawyer use rate for torts causing serious personal injury and serious property
damage).
78. See Nelson, supra note 17, at 389 tbl.2; see also Ramos, supra note 2, at 1664-65.
79. Joseph Calve, The Naked Truth About Going Bare, TEX. LAW., Nov. 27, 1995, at 1,
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legal malpractice attorneys simply will not take a case against an
uninsured lawyer.8" Plaintiff legal malpractice lawyers boast about the
increase in business, but note that many potential claimants are turned
down."'
Second, prosecuting a legal malpractice case often involves prosecuting two cases: the main malpractice case and the "case within a case"
or the underlying case, which may present additional obstacles to the
claimant and her attorney. 2 This is not to say that plaintiff legal
malpractice lawyers are always looking for "open-and-shut" or big
damage cases.83 Insurance carriers have been known to settle legal

15 ("The best estimates peg non-coverage [in Texas] at about 50 percent of the bar. Some place
the number much higher. And looking at just solos and small-firm lawyers, the estimates jump
to 60 percent to 90 percent [for solos]."); Daniel B. Moskowitz, Lawyers Cut Back on
MalpracticeInsuranceas Rates Increase,WASH. POST, July 1, 1991, at F24 (quoting an estimate
that 35% of lawyers are not insured); Debra C. Moss, Going Bare: Practicing Without
Malpractice Insurance, A.B.A. J., Dec. 1987, at 82, 86 (noting that, depending on the state,
anywhere from between 11% to 50% of lawyers are not insured).
80. See, e.g., Calve, supra note 79, at 15 (reporting that noted Houston plaintiff's lawyer
Thomas G. Bousquet states: "My theory is that a lawyer that has a lawsuit against an uninsured
lawyer is a pocket of poverty ....");Rheingold, supra note 19, at 14 ("If there is no coverage
and the attorney appears to have few assets, I often reject the suit: It is as uncollectible as the
usual uninsured driver case.").
81. See, e.g., Jane Baird, Lawyers No Longer a Privileged Class: Legal Malpractice
Claims, Judgments on the Rise, Hous. POST, Jan. 31, 1988, at 6D (reporting that the rate of
legal malpractice claims rose from 2.3% in 1984 to 7% in 1988); Rheingold, supra note 19, at
14 ("As a rule of thumb, our firm will not take a legal malpractice case where the reasonable
prospects for a jury verdict are under $100,000, and then only if the liability is clear. If there
is substantial doubt about the outcome, we advance the threshold to $500,000."); Hilton L. Stein,
Open the Closed System of Attorney Discipline, N.J. L.J., Feb. 17, 1992, at 15 (noting that in
New Jersey, a large number of legal malpractice victims go unrepresented).
82. See Joseph H. Koffler, Legal Malpractice Damages in a Trial Within a Trial-A
CriticalAnalysis of Unique Concepts: Areas of Unconscionability, 73 MARQ. L. REV. 40, 75
(1989). "Intricacies and special consequences result from the unique nature of a 'trial within a
trial' in a legal malpractice action." Id. at 75. As a result, the burden of proof in these are
"skewed enormously in favor of the attorney and against the client.... Frequently several years
have elapsed and evidence needed to establish the claim has been lost or diluted by the passage
of time." Id.; see also Joseph J. Fleischman & Margaret M. Monaco, Tough Standards Hold in
Malpractice Cases, N.J. L.J., Nov. 2, 1992, at 6 ("The 'suit within a suit' approach involves
having the plaintiff-client offer in the malpractice suit those proofs which both parties would
have introduced had there been an underlying trial."). Cf. Ramos, supra note 2, at 1691
(asserting that jurors in malpractice cases do not buy the "excuse" that the client had a losing
case anyway, and in fact such juries will overestimate the strength and potential value of the
underlying suit).
83. But see Hazard, supra note 3, at 15 ("Malpractice claims require a lawyer to prosecute
them, usually on a contingent fee, and a plaintiff's lawyer cannot afford to undertake a case that
will not produce a worthwhile return.").
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malpractice cases, which are expensive to defend, for "nuisance value"
when facing a realistic concern about hostile jurors.8 4
There will never be an accurate way to determine how many actual
legal malpractice incidents go unnoticed, or unredressed, or are covered
up. With so many uninsured lawyers, 5 there is no way to systematically locate claims or even lawsuits against this group. Oregon, the only
state with mandatory malpractice insurance, is also the only state where
all malpractice insurance claims are documented.86 Oregon's annual
frequency rate, and the probability that any lawyer will be the subject
of a malpractice claim, has increased from 8.7% in 1988 to 13.2% in
1993.87 It would not be difficult to imagine rates of 20% or higher in
other states such as California, Texas, or Florida, if all lawyers were
insured.
Clearly, a legal malpractice insurance claim does not necessarily
mean that the insured attorney is liable. Fearing a loss of insurance
coverage, most attorneys will immediately report a potential claim that
may never mature, nonetheless it is still called a claim.8 Most claims
never become actual lawsuits.89 Indeed, approximately one-half to twothirds of legal malpractice claims end with no indemnity paid to the
claimant.' There is no research available on why so many claims are

84. Rheingold, supra note 19, at 16 ("Insurance companies apparently believe that lawyers
make poor defendants.... The carriers' view, in turn, shapes their willingness to settle even
marginal malpractice claims-marginal because of a poor CWAC [case within a casel-so long
as the malpractice itself is patent."); cf. Sandra C. Segal, Comment, It Is Time to End the
Lawyer's Immunity from Countersuit, 35 UCLA. L. REV. 99, 124 (1987) (reporting that up to
75% of all abuse of process and malicious prosecution cases are settled as "nuisance" on the
insistence of the insured lawyer).
85. See supra note 79 and accompanying text (between 30% and 90%).
86. See OR. REV. STAT. § 9.080(2)(a) (1993). All practicing lawyers, except patent lawyers
and lawyers employed by the government or private industry, are required to be covered by
Oregon's Professional Liability Fund (PLF). Id.
87. Ramos, supra note 2, at 1741 app. B.
88. See ABA DESK GUIDE, supra note 8, at 213 ("[S]ome policies also require the insured
to report potentialclaim situations ... as soon as the attorney. . . 'becomes aware of any act,
error or omission which could reasonably be expected to be the basis of a claim or suit. .. .'
Failure to report promptly incidents or claims to your insurer could jeopardize your coverage.").
89. See Ramos, supra note 2, at 1746-47 apps. C-3 & C-4 (showing that of the 4704
Florida "claims" 2424 were claims and 2280 were lawsuits).
90. See ABA STUDY DATA, supra note 15, at 40 tbl. 16 (showing that 3719 or 67% of
the 5537 closed claims in the ABA Study resulted in no indemnity paid); Locke, supra note 40,
at I (reporting that the Home Insurance Company stated that two-thirds of the 1084 claims
against its Colorado insureds were abandoned or dismissed with no indemnity paid to the
claimant); Oregon State Bar Professional Liability Fund, Annual Report 1 (1994) (unpublished,
on file with the author) (one-half of the claims resulted in no indemnity paid); Ramos, supra
note 2, at 1743 app. C-1 (according to the Florida Department of Insurance data on closed
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not pursued, but considering that claimants still face such barriers as
economic considerations, 9 technical defenses on statute of limitations," privity," and the "case within a case, " " lay clients or inexperienced plaintiff attorneys may be easily scared away from pursuing a
legal malpractice claim.
Aggrieved clients who retain lawyers to file legal malpractice
lawsuits are significantly more likely to receive a settlement95 and
ultimately receive a larger settlement than claimants who settle prior to
filing a lawsuit.96 However, paid claims or lawsuits that settle do not
necessarily mean that malpractice actually occurred. There is no way to
know for certain whether a settlement was actually for "cost of
defense," "nuisance value" or for an actual legal malpractice incident.97
Even the lawsuits that do not settle and proceed to a hostile jury are
sometimes suspect. There is up to a 93% probability that the lawyer
defendant facing a jury will lose.98 However, this does not necessarily

claims in 1992, 237 out of the 338, or 71.1%, of the reported claims resulted in no indemnity
payment).
91. See supra notes 76 & 81.
92. See, e.g., Chapman v. Alexander, 817 S.W.2d 425, 427 (Ark. 1991) (holding that
statute of limitations runs from date of malpractice and not from when the client knew or should
have known that there was malpractice).
93. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 73 cmts. e, f
(Tentative Draft No. 7, 1994) (suggesting that liability under the erosion of the privity rule is
still confined to a few categories such as will beneficiaries and recipients of opinion letters); cf
Bily v. Arthur Young & Co., 834 P.2d 745, 767 (Cal. 1992) (holding that an accountant's duty
of care does not extend to non-client investors).
94. See supra note 82 and accompanying text.
95. ABA STUDY DATA, supra note 15, at 40 tbl. 16 (showing that out of the 5537 closed
claims, only 1686 were lawsuits; 43% of the lawsuits resulted in a payment to the plaintiff; and
only 28% of the 3835 non-suit claims resulted in monies paid to the claimants); Ramos, supra
note 2, at 1746-47 apps. C-3, C-4 (according to the Florida Department of Insurance data on
closed claims, only 14.6% of claims resulted in payments to the claimant while 49.2% of
lawsuits were settled). The author's own study on his former clients in Southern California
showed that 88% of the legal malpractice lawsuits settled and the average settlement amount was
$60,393. Ramos, supra note 2, at 1661.
96. Ramos, supra note 2, at 1679 tbl. 4 (showing that since 1981, the average amount paid
for both claims and lawsuits has progressively increased and the cumulative average for those
years are $26,777 for claims that are settled and $65,740 for a lawsuit settlement).
97. See Segal, supra note 84, at 124 (arguing that malpractice claims are settled to avoid
publicity for the lawyer).
98. Thomas V. Girardi & Robert M. Keese, Legal Malpractice Jury Outcomes (1989)
(unpublished, on file with author) (detailing a study conducted by a leading Los Angeles
plaintiff's firm, Girardi & Keese, in which law clerks located 106 legal malpractice jury verdicts
in Los Angeles County between 1988 and 1989 and found that lawyers lost 93% of the time);
see Castle, supra note 39, at 122 (reporting that lawyers are losing 67% of all jury trials of legal
malpractice cases). But see Florida Malpractice Data (unpublished, on file with author). This data
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mean that the now liable lawyer actually committed malpractice.
Similarly, there could have been malpractice in spite of a judge or jury's
finding against the plaintiff and in favor of the lawyer defendant.99
Despite all these uncertainties, insurance carriers, although reluctant
to share information,"° do gather claims data and biographical information from the insureds' applications." Surprisingly, carriers do not
conduct detailed studies °on legal malpractice to assist them in future
underwriting guidelines." The lawyers' professional liability insurance

was provided to the author on disk by the Florida Department of Insurance and will be referred
to throughout this Article as the "Florida Malpractice Data." The Florida Malpractice Data from
November 1988 through January 1994 showed that lawyers won 25 out of 42 or 59.52% of the
jury trials, and won 141 out of 191, or 73.82% of the judge trials. Id. For a listing of the
information contained in the Florida Malpractice Data, see infra text following note 126 through
text accompanying note 128.
99. Since 1980, there were 25 published Florida appellate legal malpractice cases that
reversed the trial court. In 23 of the cases the reversals were in favor of the plaintiff and the
lawsuits were reinstated. Florida trial judges, like those in most states, are elected and depend
heavily on lawyers for financial and political support. The value of a legal malpractice case
significantly increases if the defense lawyer is unable to convince the trial (or appellate) judge
to dismiss the case and the lawyer-defendant's fate is left to the generally less sympathetic and
more anti-lawyer jurors.
100. Telephone Interview with Robert E. O'Malley, Esq., Vice-Chairman and Prevention
Counsel of the ALAS (Jan. 3, 1994) [hereinafter O'Malley, Telephone Interview]. ALAS refused
to give the author detailed information. See id. O'Malley stated that the information sought was
"proprietary," even though some of the information had previously been published. See, e.g.,
O'Malley, supra note 40 (reprinting data released by ALAS in 1991). Telephone Interview with
Wendy Wangberg, Professional Liability Administrator, The Home Insurance Co. (Home) (Feb.
22, 1993). Home, the nation's largest legal malpractice carrier based on the 60,000 lawyers it
insures, also refused to give the author information even though the author had handled hundreds
of Home's cases in Southern California. Id. Wangberg said due to their "fear that competing
insurance companies may gain an advantage in underwriting" Home does not publish claims
information. Id. However, see Ramos, supra note 2, at 1675, Tables 1 and 3, where previously
published Home data on legal malpractice claims is summarized. See also ABA STUDY DATA,
supra note 15, at viii ("Prior to the end of this study the Professional Liability Fund in Oregon
quit supplying data from its claims.").
l01. See Ramos, supra note 2, at 1749 app. D (reporting data collected by ALAS).
102. The author's impression after representing more than 20 legal malpractice insurers and
then attempting to collect specific data from Home, ALAS, and the Oregon PLF is that carriers
do not place a high priority on gathering data about who generates a malpractice claim. See also
Kirk R. Hall, Minimum Financial Responsibility for Lawyers 18 (1995) (unpublished, on file
with author) (Hall, CEO of the Oregon PLF, suggests that "some commercial companies ... are
not particularly anxious to decrease the number and severity of claims, which in turn would
decrease the total premium charged and the profit to the insurer"); cf. Reid, supra note 1, at
8.99.
Insurance is a futuristic industry; it collects a premium today to cover a future
event, with the cost of that event not to be determined for several years. In the
LPLI [Lawyers' Professional Liability Insurance] field, only 25% of the claims are
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field has had a notoriously bad record at identifying good risks and
predicting future losses. °3
Thus, with any study on legal malpractice, questions will be raised
as to the adequacy of the sample that excludes: uninsured lawyers;
incidents that never become claims; potential claims and claims that end
with no indemnity paid; claims that are secretly settled and never
become lawsuits; lawsuits that are secretly settled, lost or successfully
defended; and, as with the ABA Study or even with state mandatory
reporting laws, claims that insurers fail to report.
This author's study suffers from many of the problems of earlier4
studies: up to 32% of Florida's private practitioners are not insured;'
0 5 as
up to 50% of the actual insurance closed claims are not reported"

closed within the first 12 months after being reported; 50% within 24 months after
being reported; 75% within 36 months, then the closing ratio diminishes to a point
where some claims are open for a decade or more. It is the obligation of the
actuary to trend loss and expense payments and to advise the underwriter of the
proper premium charge for future policies as determined from the trending. Social
and economic changes and judicial decisions alter the rules of liability. Coverage
interpretation affects trending and increases the difficulty for projections of loss and
expense payments. This hampers the ability to accurately determine the premium
to be charged.
...[S]tatistics on frequency and severity of LPLI claims from 1945 through
1980 was [sic] meager ....Hence, the actuaries did not anticipate a 300% increase
in frequency and severity [in the early 1980s] and an increase in the number of
indemnity payments. This resulted in a gross inability to properly project the
correct premium dollar as loss ratios exceeded 100%, and in some instances were
as high as 400%. This would mean that for every premium dollar received, four
dollars were paid out for loss and expense ......
Id.
103. Id.; see also Mary A. Galante, Malpractice Rates Zoom, NAT'L L.J., June 3, 1985, at
1, 25-26 (reporting that catastrophic losses forced 25 legal malpractice insurance companies to
leave California in a seven-year period and nationwide 80% to 90% of the companies writing
legal malpractice insurance in 1981 were no longer writing it in 1985).
104. Soaring MalpracticeRates Put Lawyers in a Bind, MIAMI HERALD, July 21, 1985, at
7B [hereinafter Soaring Malpractice Rates] (citing jumps in premium rates of 200% to 2000%,
and estimating that 20% to 32% of Florida lawyers do not have legal malpractice insurance);
see also Robert Kazel, Lawyers Forced to Cut MalpracticeCoverage, MIAMI HERALD, May 13,
1985, at lB (reporting that before the 1000% increases in malpractice premiums, about 88% of
Florida's 27,000 lawyers were insured); Moss, supra note 79, at 86 (showing that 22% of Florida
lawyers were uninsured in the fall of 1985); Telephone Interview with Aubrey Smith, Vice
President, Florida Lawyers Mutual Insurance Co. (Aug. 30, 1994) ("The latest estimates of
uninsured lawyers in Florida is in the neighborhood of thirty percent of private practitioners.").
105. Telephone Interview with Bill Bodiford, Florida Department of Insurance (Sept. 9,
1993). Bodiford, head of the legal malpractice closed claims data section, conceded that his "gut
feeling is that at least 50% of the insurance carriers are not complying." Id. He cited the Home
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required by Florida law;"° the nation's two largest insurers of legal
malpractice, Attorneys' Liability Assurance Society, Inc. (ALAS) and
the Home Insurance Co. (Home), never reported a claim; 7 almost
90% of the claims that did not become lawsuits resulted in no indemnity
paid; 10 8 over half of the claims that became lawsuits were dismissed
or lost; 3 9 16% of the insured Florida lawyers with claims were not
located in Martindale-Hubbell;" ° and comparative demographic
information on Florida lawyers was not always timely or accurate."'
As candidly admitted by one scholar, many of the most widely held
beliefs about the tort litigation system are "untrue, unknown, or
unknowable.""'
Thus every study, including this one, has its limitations. The twenty
attorneys interviewed for a leading study about how lawyers lie to their
clients,"' the author's prior study of forty-two legal malpractice
defendants in Southern California," 4 the ABA Study of 5537 closed
claims,"' and even this study of 1784 lawyers who faced legal malpractice claims, may not be representative.116 However, scholars need to

Insurance Co., one of the nation's largest legal malpractice carriers, as a major violator. Id.
106. FLA. STAT. § 627.912 (1995) (providing that within 60 days of closing either a
medical or legal malpractice claim, all insurers must file a detailed report to the Florida
Department of Insurance).
107. In the Florida Malpractice Data, see supra note 98, ALAS and Home did not even
show up once in the field listing all the insurers who reported closed claims between 1981 and
1994.
108. See Ramos, supra note 2, at 1747 app. C-4 (showing that from 1981 to 1993, between
94.3% and 81.8% of all claims [not lawsuits], or an average of 85.3%, ended with no indemnity
paid to the claimant).
109. Id. at 1746 app. C-3 (showing that from 1981 to 1993, between 40.9% and 56%, or
an average of 49.2% of all lawsuits were concluded without any monies paid to the plaintiff).
110. For instance, 278 out of the 1784, or 16%, of lawyers in the Florida Malpractice Data
that were specifically identified between November 1988 and January 1994 were not found in
the Martindale-Hubbell Directory.
111. The main problem with the Florida Malpractice Data was that between 1981 and
January 1994, there were significant demographic changes in Florida and among Florida lawyers.
Thus, available demographic data cannot be precisely matched with the Florida Malpractice Data
on a year to year basis.
112. Michael J. Saks, Do We Really Know Anything About the Behavior of the Tort
Litigation System-and Why Not?, 140 U. PA. L. REV. 1147, 1149 (1992); see also Studies
Nov. 1992, at 32, 32 (quoting Professor Saks: " 'You
Challenge Accepted Notions, A.B.A. J.,
get a picture of a system that is really very kind to defendants and not doing a very good job
of compensating victims, often because victims are not seeking compensation .......
113. Lerman, supra note 73, at 664.
114. Ramos, supra note 2, at 1735 n.469 (acknowledging that the cases used in the study
do not necessarily form a representative sample of lawyers sued for malpractice).
115. See supra notes 48-54 and the accompanying text (discussing ABA Study).
116. See supra text accompanying notes 104-12.
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analyze all available information, be honest in identifying the possible
shortcomings, and if possible, either dispel myths or at a minimum,
caution others not to make quick and questionable conclusions about
legal malpractice based on their data.
III. THE AUTHOR'S STUDY

Legal malpractice insurers usually require that all settlement
agreements be confidential." 7 No prior study or survey has been able
to systematically discover the identity of the insured lawyer or law firm
named in a legal malpractice claim."' Even with the author's prior
study of Southern California lawyers who were sued for malpractice, the
names had to be kept secret due to confidential settlement agreements."19
A. Methodology
Florida is one of the few states with mandatory reporting laws for
professional liability insurers. 20 The Florida statute has generated a
wealth of medical malpractice claims data that has been used by
scholars studying medical malpractice reform.' Since 1981, Florida
has also been quietly collecting data from legal malpractice carriers on
the names of insured law firms and lawyers.'
The Florida Department of Insurance's computer data base consists
of 4870 legal malpractice closed claims collected between 1981 and
January 1994 (Florida Malpractice Data)." However, it was only in
November 1988 that information became available on the identity of the
individual attorney in the law firm who generated the claim. 2 4 The
only individual lawyers identified in the Florida Malpractice Data

117. See Ramos, supra note 2, at 1663.
118. See, e.g., Seybold, supra note 7, at 59-61 (substituting letters of the alphabet for party
names in description of events in legal malpractice cases).
119. Ramos, supra note 2, at 1735 n.469.
120. See FLA. STAT. § 627.912 (1995) (providing that within 60 days of closing either a
medical or legal malpractice claim, all insurers must file a detailed report to the Department of
Insurance); see also CAL. Bus. & PROF. CODE § 6086.8(b) (West 1990) (providing that insurers
notify the California State Bar anytime one of its insureds notifies the insurer of the potential
claim or suit); cf Dwain E. Fagerland, Note, Legal Malpractice: The Locality Rule and Other
Limitations of the Standard of Care: Should Rural and Metropolitan Lawyers Be Held to the
Same Standardof Care?, 64 N.D. L. REV. 661, 698-99 n.247 (1988) (noting the ineffectiveness
of the North Dakota mandatory reporting requirements for legal malpractice insurers).
121. See, e.g., Nye et al., supra note 29, at 1499.
122. See FLA. STAT. § 627.912 (1995).
123. Florida Malpractice Data, supra note 98.
124. See id.
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between 1981 and October 1988 were solo practitioners. Thus, the
author's study focuses primarily on the 1784 Florida lawyers identified
in the Florida Malpractice Data between November 1988 and January
1994 and who generated a total of 2092 claims." 6
The Florida Malpractice Data contains the following information on
each closed claim:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

15.
16.
17.
18.
19.
20.
21.
22.

The name of the primary insurance carrier;
The name of the excess insurance carrier;
The insured law firm's name;
The name of the attorney involved 7 and their street address,
including the city, state, zip code, and county code;
The policy number, per claim policy limit, and aggregate policy
limit of both the primary and excess insurer;
The type of claim involved, coded for 44 distinct areas of the
law;
The date of occurrence;
The date reported to the insurer;
The plaintiff's name;
The date the lawsuit was filed;
The name of other defendants involved in the claim;
The number of claimants that filed suits against the insured;
Date of the final disposition of the claim;
The stage of the legal system at which settlement was reached or
an award was made: arbitration; no suit filed; suit filed but
settlement reached before trial; during trial but before court
verdict; court verdict; settlement reached after verdict; settlement
reached after appeal was filed;
If a court verdict, then whether it was a directed verdict, judgment, summary judgment, or judgment after appeal;
If the case did go to trial, whether it was a judge or jury case;
The indemnity paid by the carrier on behalf of the insured;
Whether the excess carrier paid;
The amount of deductible paid by the insured;
The amount of indemnity paid by all parties or all defendants to
the claimant;
The attorneys' fees paid to the defense counsel;
Other costs incurred in defending the claim; and

125. Id.
126. Id.
127. Prior to November 1988 only the firm name is available. See supra text accompanying
note 124.
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A summary of the occurrence which 12created'the claim, including
the activity which caused the injury. 1

For over a hundred years, Martindale-Hubbell has been publishing
a comprehensive directory on lawyers in every state and the District of
Columbia." 9 The Martindale-Hubbell law directory (MartindaleHubbell Data) is also available on Lexis/Nexis from Mead Data Central,
Inc. 3 ° It is the most authoritative and widely consulted directory of
lawyers available anywhere. From the Martindale-Hubbell Data, the
following information was added to each of the 1784 lawyers named in
the Florida Malpractice Data between November 1988 and January
1994:
1.
2.
3.

Whether the attorney is a solo practitioner or, if with a firm, the
size of the firm;
The type of law practiced by the insured attorney or law firm;
The Martindale-Hubbell ratings for the law firm and the attorney;131

128. Florida Malpractice Data, supra note 98. Item 23 was not coded and was omitted from
the database provided by the Florida Department of Insurance. See id.
129. 5 MARTINDALE-HUBBELL LAW DIRECTORY xi (Reed Elsevier Inc., 1994) [hereinafter
Martindale-Hubbell Data]. For a listing of the information included in the Martindale- Hubbell
Data, see infra pp. 24-25.
130. LEXIS-NEXIS: LIBRARY CONTENTS, ALPHABETICAL LIST, QUICK REFERENCE 99
(Lorraine Gongla-Coppinger ed., 1994 ed.).
131. Martindale-Hubbell Data, supra note 129, at xi.
Legal Ability and General Recommendation Ratings have appeared in the Directory
for over 100 years, with a company imperative to publish fair and accurate ratings
for as many lawyers as possible, subscribers and non-subscribers alike....
Legal Ability Ratings are: "A" (from Very High to Preeminent), "B" (from High
to Very High), "C" (from Fair to High).
General Recommendation Rating is: "'V" (Very High).
Unless a rating is established in both categories, no rating will be published.
Approximately 50,000 Rating reviews are undertaken each year.

...

Martindale-Hubbell develops its ratings for individual lawyers by soliciting
confidential opinions from members of the Bar, including those who themselves
have ratings and those who do not. In addition, members of the Judiciary are
queried.... Respondents to written questionnaires and personal interviews are
requested to base their opinions on the following:
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4.
5.
6.
7.

The individual attorney's birthdate;
The name of the law school attended by the attorney;
The date of admittance; and
The number of years the attorney has been in practice.

This study is the first to match names of lawyers facing legal
malpractice claims with their Martindale-Hubbell information. The
anonymity of past studies and surveys has been avoided. Greater
accuracy in determining which attorneys are likely to face legal
malpractice claims may be possible
when biographical and practice data
1 32
from Martindale-Hubbell is used.
The Florida Bar has one of the most open disciplinary systems in the
nation.13 The Florida Bar also has a computer data base which contains
the disciplinary history of all lawyers admitted in Florida. 1"4 The
Florida Bar's Director of Lawyer Regulation had his staff search its data
base (Florida Disciplinary Data) for each lawyer named in the Florida
Malpractice Data.3 3 Three additional fields of data from the Florida

LEGAL ABILITY RATING
Based on the standard of ability for the place or area where the lawyer
practices, it takes into consideration experience, nature of practice and
qualifications relevant to the profession....
GENERAL RECOMMENDATION RATING
Embraces faithful adherence to professional standards of conduct and ethics
of the legal profession, professional reliability and diligence, and standards
relevant to the attorney's discharge of his or her professional responsibilities.
Id.
132. Despite Martindale-Hubbell's "best efforts" not all lawyers in the Florida Malpractice
Data could be found in the Martfndale-Hubbell Data. Sixteen percent were missing. Information
was available on 1506 of the 1784 lawyers who produced 2092 claims between November 1988
and January 1994.
133. See Mary Collins, Top Secret: Lawyers on Trial, WASH. JOURNALISM REV., Jan./Feb.
1992, at 37, 39 (citing a leading anti-lawyer-consumer group HALT (Help Abolish Legal
Tyranny) survey which gave Florida, Oregon, Kansas, and West Virginia, the only "A"-range
rating for a disciplinary system because the complainants are promised immunity from
retaliation); Weighing Public, Private Needs in Discipline Process,N.J. L.J., Jan. 27, 1992, at
15, 28 (noting that only Florida, Oregon, and West Virginia have a disciplinary system that is
open from the moment a client approaches the disciplinary officials to complain).
134. See Letter from John A. Boggs, Director of Lawyer Regulation, The Florida Bar, to
Professor Manuel R. Ramos, Stetson University College of Law (now at Tulane Law School)
(June 23, 1994) (on file with the author).
135. Id.
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Disciplinary Data were added for each of the 1784 Florida lawyers who
faced a legal malpractice claim:
1.
2.
3.

Whether or not the attorney had a disciplinary complaint filed
against him or her;
Whether the attorney was disciplined; and
The nature of any disciplinary disposition.'36

Thus, it was possible to determine for the first time if lawyers who
faced legal malpractice claims accounted for a disproportionate number
of disciplinary complaints or discipline. Florida is the only state where
lawyers who faced legal malpractice137claims could be identified and have
their disciplinary histories studied.
B. Comparative Demographic Data
The study would be incomplete without good comparative demographic data on Florida lawyers. It is difficult to suggest whether
lawyers who face legal malpractice claims are any different from
lawyers who do not without good data on all practicing Florida lawyers.
Fortunately, the Florida Bar collects data (Florida Bar Data) and
periodically surveys (Florida Bar Survey) its members. 3 In addition,
comparative data was obtained from the 1990 United States Census
conducted by the United States Department of Commerce and compiled

136. Id. "In the column titled 'Disciplinary Disposition' you will encounter entries:
1. Closed as an inquiry
2. Closed as un-sworn [sic]
3. Dismissed by staff
4. No probable cause by staff and grievance committee chair
5. No probable cause by grievance committee
6. No probable cause by grievance committee with a letter of advice
7. Dismissed by court order or Board of Governors
8. Public reprimand
9. Admonishment
10. Suspension
11. Disciplinary resignation
12. Disbarment
Items 1-7, while public, do not constitute disciplinary sanctions." Id.
137. This is largely the result of the statute requiring that attorney names be reported. See
supra note 122 and accompanying text.
138. E.g., MIKE J. GARCIA, THE FLORIDA BAR, DATA REFERENCE HANDBOOK (June 1993)
FLORIDA BAR DATA]; MIKE J. GARCIA, THE FLORIDA BAR, 1993 MEMBERSHIP
ATTITUDE SURVEY (Aug. 1993) [hereinafter FLORIDA BAR SURVEY].

[hereinafter
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by the University of Florida. 39 Finally, even more comparative data
was found and collected from the Martindale-Hubbell Data on all
Florida lawyers."

The uniqueness of the study stems from the unprecedented access to
the list of 1784 lawyers that faced a legal malpractice claim in Florida
from November 1988 through January 1994. Without this access there
simply could not have been a study. Similarly, without good comparative demographic data, on all Florida lawyers it would have been
impossible to reach any conclusions as to who is more likely to face a
malpractice claim or lawsuit.
IV. THE RESULTS
The ABA Study initially tried to ,answer the same questions
addressed in this study. For instance, the ABA Study data was initially
interpreted to mean that solo practitioners and attorneys in small firms
who handled plaintiff's personal injury or real estate work accounted for
1 41
a disproportionate number of the nation's legal malpractice cases.
William Gates, the ABA Study's project director concluded:
We do have information from insurers and various bar
surveys about the fields of law to which lawyers devote
their time. In none of these is there any suggestion that
anywhere near 25 percent of lawyers' work is in either real
estate or personal injury plaintiff or that 12 percent is in
collection and bankruptcy work. It seems reasonable to
conclude that these practices present a risk that is disproportionate to other areas. What information is available
suggests that about 50 percent of lawyers practice in firms
of five or less. Accordingly, with some 80 percent of claims
being made against lawyers in this group it appears that
their malpractice risks are greater."
However, the ABA Study's hasty conclusions had to be subsequently
withdrawn by Gates:

139. BUREAU OF ECON. AND Bus. RES., UNIVERSITY OF FLORIDA,
STATISTICAL ABSTRACT 5-6, 590-91 (27th ed.) [hereinafter FLA. ABSTRACT].

1993

FLORIDA

140. Martindale-Hubbell Data, supra note 129. The Martindale-Hubbell Data was
extensively used for the demographic characteristics of all Florida lawyers named in the
directory. Approximately 20% of Florida lawyers were not found in the Martindale-Hubbell
Data.
141. Gates, supra note 21, at 84.
142. Id.
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An important limitation on the interpretation of this [ABA
Study] data must be mentioned. The Data Center has very
little information about overall characteristics or activities
of lawyers ....

Accordingly,

the Data Center cannot

conclude with certainty that the number of claims associated with such [small] firms and that field of law are disproportionate. 141
Unfortunately, leading scholars continue to cite Gates' erroneous ABA
Journal article rather than his later retraction in the Mercer Law
Review. "

This study begins where the ABA Study failed. The Florida
Malpractice Data was analyzed to see if the 1784 lawyers are merely
representative, or whether there is indeed a disproportionate number of
legal malpractice claims against a particular group of attorneys.
A. Are Legal Malpractice Claims More Likely
Made Against Lawyers Who:

1. Practice in Urban Areas?
The prevailing thought is that legal malpractice disproportionately
occurs among the urban, single practitioner or lawyers in a small firm,
who typically represent the one-shot individual client. This notion is
shared by journalists, 145 scholars, 146 and even insurance under-

143. Gates, supra note 22, at 566.
144. See, e.g., GEOFFREY C. HAZARD & DEBORAH L. RHODE, THE LEGAL PROFESSION:

499-500 (1988) (Stanford Professor Rhode has since deleted
references to the ABA Study and quoting this author, supra note 2, notes "the data on
malpractice success rates are incomplete and conflicting," DEBORAH L. RHODE & DAVID
LUBAN, LEGAL ETHICS 887 (2d ed. 1995)); Wilkins, supra note 9, at 831 n.129. Harvard
Professor Wilkins was also confused, noting that the ABA Study on insurance claims was based
on legal "malpractice actions." Id. The outcome of legal malpractice insurance claims and actual
actions or lawsuits, are significantly different. See supra notes 95-96 and accompanying text.
145. See Rosalind Resnick, In Miami, Lawyers Sue Each Other,NAT'L L.J., Aug. 15, 1988,
at 3. "Miami is fast acquiring a reputation as a mecca for legal malpractice litigation." Id. In
1987, there were 60 legal malpractice lawsuits filed. Id. "That's partly because the rules, lawyers
say, are different here. While more established legal centers such as New York and Philadelphia
boast firms with roots dating back a century or more, Miami's 10,000-member legal community
is young and brash-with few institutional loyalties." Id. According to Steve Zukoff, an attorney
whose practice is comprised of more than 60% legal malpractice cases, " '[w]hen I first started
doing legal malpractice cases [in the early 1980s], people called me a hired gun. They asked me
how I could do something like that against a brother lawyer.... Now, lawyers are much more
willing to sue each other.' " Id. at 10.
146. See HAZARD, supra note 13, at 152-53.

RESPONSIBILITY AND REGULATION
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writers." In 1993, according to a vice-president of one of Florida's
then leading legal malpractice insurers, there is a significant difference
between urban and rural lawyers:
"Most carriers have separate rates for the three South
Florida counties-Palm Beach [West Palm Beach], Dade
[Miami] and Broward [Ft. Launderdale] ... because the
level of suits and claims in general are dramatically higher
than the rest of [the] state."
About a third higher in fact.... [T]he lawsuit rate is 30
to 40 percent higher in Dade, Broward and Palm Beach
48 as
in Escambia or Taylor [rural North Florida] counties.'
Thus, if the insurance carriers are charging higher premiums for urban
lawyers, in part based on frequency rates, then surely legal malpractice
claims must occur at a disproportionate rate in the urban areas.
Scholars, too, suggest that rural lawyers are less likely to commit
malpractice:
The rural practitioner does not enjoy the relative
anonymity of the metropolitan entrepreneur, whose practice
is immersed in the vastness of a large setting. By contrast,
the rural practitioner works in an environment of visibility
and continuing scrutiny. He carefully crafts a reputation for
being competent, concerned, helpful, and loyal. That
reputation is the magnet that draws clients to his door.
...

[T]hey [rural attorneys] are practitioners who stand

very visible and very accountable to their community and
adapt their practice to those realities.
... [I]ndividuals [clients] in rural settings may well be
served more adequately than most individuals in metropolitan settings. Individuals remain at the core-not the
periphery-of rural law practice. They are not a residual
category of clients relegated to a segment of the bar who
are unable4 to get access to -more powerful and distinguished
clientele. 1

147. See Jeff Schweers, CarriersSee Opportunity in Shifting Market, FLA. B. NEWS, May

1, 1993, at 1.
148. Id. at 16 (quoting Dustin Cole, vice president of communications for Rumger
Insurance Services).
149. DONALD D. LANDON, COUNTRY LAWYERS: THE IMPACT OF CONTEXT ON PROFESSIONAL PRACTICE 151-53 (1990).
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Urban lawyers are charged higher premiums than rural lawyers for
the same malpractice insurance coverage, in part because it is perceived
they will face more malpractice claims. 5 What does the empirical
data presented in Table 1, below, suggest?
TABLE 1
LEGAL MALPRACTICE: URBAN/RURAL LAWYERS
(1)

(2)

(3)

(4)

(5)

(6)

(7)

FLA. COUNTY

URBAN"'

RURAL"

TOTAL LEGAL
MALPRACTICE
CLAIMS"'

% OF TOTAL
LEGAL MAL-

% OF FLA.
LAWYERS
IN THE
COUNTY"'

TOTAL # OF
FLA. LAWYERS

Alachua
Baker
Bay
Bradford

132,956
3,966
107,882
5,226

28
0
5
1

48,640
14,520
19,112
17,289

PRACTICE IN
THE COUNTY"

1.30
0.00
.20
.05

1.70
0.02
.50
.05

IN THE
COUNTY"

653
6
179
18

150. Schweers, supra note 147, at 16. In addition to frequency, insurers also consider the
severity of claims. The Florida Malpractice Data revealed some differences between urban and
rural lawyers:
Legal Malpractice: Severity of Claims in Florida

Urban Counties
Rural Counties

Indemnity
Avg.
$29,557
$20,280

Median
$49,500
$32,754

Defense Costs
Median
Avg.
$10,780
$10,924
$ 7,410
$ 9,222

Florida Malpractice Data, supra note 98.
151. FLA. ABSTRACT, supra note 139, at 5 (citing U.S. Department of Commerce, Bureau
of the Census, 1990 Census of Population and Housing: Summary Tape File 3). The numbers
under this heading reflect the number of Florida urban residents per county as of April 1, 1990.
152. Id. The numbers under this heading reflect the number of Florida rural residents per
county as of April 1, 1990.
153. Only the Florida Malpractice Data, supra note 98, for the 2088 claims filed between
November 1988 and January 1994 were used. That time period is also more consistent with the
1990 comparative demographic data for the number of lawyers in each county. See, e.g.,
FLORIDA BAR DATA, supra note 138, at 43 (noting the number of the Florida Bar members
increased from 22,504 in 1981 to 38,041 in 1990).
154. The numbers under this heading reflect the percentages of all closed claims, by county,
from November 1988 to February 1994 in the Florida Malpractice Data, supra note 98.
155. FLA. ABSTRACT, supra note 139, at 591 tbl. 22.52 (showing Lawyers: Members in
Good Standing of The Florida Bar by County; citing the source as "The Florida Bar, release
from the Records Department, July 1, 1993"). Although The Florida Bar has a total of 49,597
members, 39,533 actually practice in Florida. Id.; see also FLORIDA BAR SURVEY, sLpra note
138, at 15 (showing that 76% of the Florida lawyers are in private practice).
156. FLA. ABSTRACT, supra note 139, at 591.
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TABLE 1 (CONTINUED)
()

(2)

(3)

(4)

(5)

(6)

(7)

FLA. CouNTY

URBAN

RURAL

TOTAL LEGAL
MALPRACTICE

% OF TOTAL
LEGAL

% OF FLA.
LAWYERS

TorAL # OF
FLA. LAWYERS

CLAIMS

MALPRACTICE

IN THE

IN ThE

IN MECOUNTY COUNTY
Brevard
Broward
Calhoun
Charlotte
Citrus
Clay
Collier
Columbia
Dade
DeSoto
Dixie
Duval
Escambia
Flagler
Franklin
Gadsden
Gilchrist
Glades
Gulf
Hamilton
Hardee
Hendry
Hernando
Highlands
Hillsborough
Holmes
Indian River
Jackson
Jefferson
Lafayette
Lake
Lee
Leon
Levy
Liberty
Madison
Manatee
Marion
Martin
Monroe
Nassau
Okaloosa
Okeechobee
Orange
Osceola
Palm Beach
Pasco
Pinellas
Polk

366,463
1,241,667
0
88,951
28,989
69,760
118,101
13,267
1,914,689
10,633
0
664,899
225,832
18,104
2,707
11,826
0
0
4,044
0
3,253
11,533
61,966
16,942
744,209
2,657
74,883
8,967
2,524
0
65,689
288,572
158,809
0
0
3,360
187,737
77,197
83,979
57,129
19,724
120,730
8,903
630,908
71,532
817,947
189,535
848,230
284,810

32,515
13,821
11,011
22,024
64,526
36,226
33,998
29,346
22,405
13,232
10,585
8,07236,966
10,597
6,260
29,279
9,667
7,591
7,460
10,930
16,246
14,240
39,149
51,490
89,845
13,121
15,325
32,408
8,772
5,578
86,415
46,541
33,684
25,923
5,569
13,209
23,970
117,636
16,921
20,895
24,217
23,046
20,724
46,583
36,196
45,571
91,596
3,429
120,272

31
287
0
6
2
2
33
0
496
2
1
76
35
6
0
0
2
0
1
0
0
2
2
3
149
1
9
0
3
0
12
68
24
0
0
1
28
36
15
18
1
7
0
131
4
251
20
119
26
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1.50
13.70
0.00
.30
.10
.10
1.60
0.00
23.80
.10
.05
3.60
1.70
.30
0.00
0.00
.10
0.00
.05
0.00
0.00
.10
.10
.10
7.10
.05
.40
0.00
.10
0.00
.60
3.30
1.10
0.00
0.00
.05
1.30
1.70
.70
.90
.04
.30
0.00
6.30
.20
12.00
1.00
5.70
1.20

1.60
11.70
.02
.30
.20
.20
1.20
.20
25.10
.10
.01
5.00
1.30
.10
.02
.10
.01
.01
.02
.02
.02
.10
.20
.20
8.10
.03
.50
.10
.05
.03
.44
1.70
5.50
.10
0.00
.02
.82
.80
.70
.50
.10
.50
.10
7.30
.23
8.90
.60
5.50
1.60

COUNTY
641
4,628
6
99
64
71
477
70
9,924
21
3
1,970
524
33
9
40
5
2
7
9
9
25
81
61
3,189
12
207
24
19
1
174
663
2,188
26
0
9
328
307
287
199
25
181
23
2,868
89
3,500
255
2,192
625
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TABLE 1 (CONTINUED)
(1)

(2)

(3)

(4)

(5)

(6)

(7)

FLA. COUNTY

URBAN

RURAL

TOTAL LEGAL

% OF TOTAL

% OF FLA.

TOTAL # OF

MALPRACTICE

LEGAL

LAWYERS

FLA. LAWYERS

CLAIMS

MALPRACTICE

IN THE

IN THE

IN THE COUNTY

CoUNTY

COUNTY

Putnam
St. Johns
St. Lucie
Santa Rosa
Sarasota
Seminole
Sumter
Suwannee
Taylor
Union
Volusia
Wakulla
Walton
Washington
Unknown
Florida

10,201
47,952
138,289
36,234
259,005
266,770
6,107
6,332
7,151
0
311,063
0
5,788
3,866

54,869
35,877
11,882
45,374
18,771
20,759
25,470
20,448
9,960
10,252
59,649
14,202
21,972
13,053

10,970,445

1,967,481

0
5
14
4
59
13
0
2
0
0
28
0
3
0
16
2,088

0.00
.20
.70
.20
2.80
.60
0.00
.10
0.00
0.00
1.30
0.00
.1
0.0
.8
100.00

.20
.30
.60
.10
2.20
1.00
.04
.10
.04
.01
1.80
.04
.04
.02

64
123
220
54
858
408
16
31
15
4
706
16
14
8

100.00

39,533

In Table 1 the comparisons between the percentage of Florida's legal
malpractice claims by county (column 5) and the percentage of Florida
lawyers in those counties (column 6) clearly show that the rate of
malpractice claims is not disproportionately higher in urban areas. The
rates of malpractice claims are not disproportionately higher in Dade
[Miami], Broward [Ft. Lauderdale], and Palm Beach [West Palm Beach]
because these urban counties' percentage total of malpractice claims and
the percentage of Florida lawyers is almost identical: 23.80/25.10,
13.70/11.70, and 12.9/8.9. Similarly, rural counties such as Escambia,
Taylor, Dixie, and Gilchrist have percentage claims rates/percentage of
Florida lawyers rates of 1.70/1.30, .0/.04, .051.01 and .10/.01. Thus,
while it is correct that urban counties have many more malpractice
claims than rural counties, urban counties also have many more lawyers.
Contrary to the previously discussed assumptions, the empirical evidence
from the Florida Malpractice Data clearly suggests that rural lawyers are
just as likely to face a legal malpractice claim as are urban lawyers.
2. Went to the Worst Law Schools?
The prevailing thought is that the lawyers who went to the "better"
law schools probably do not face malpractice claims as often as the
' Although all
lawyers who graduated from the "worst" law schools. 57

157. HEINZ & LAUMANN, supranote 10, at 385 (noting how the more prestigious corporate
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lawyers have a rough idea of which law schools are "better" or "worse,"
every March the U.S. News and World Report, after a comprehensive
survey, publishes and ranks all the nation's ABA approved law
schools.'58
TABLE 2
CLAIMS AND FLORIDA LAW SCHOOLS

(1)

(2)

(3)

(4)

(5)

LAW SCHOOL

# OF FLA.
LAWYERS"S

% OF FLA.
LAWYERS"

% OF
CLAIMS..

# OF
CLAIMS"

U. OF FLA."'
U. OF MIAMI'"

7195
5089

22
15

27
18

412
286

STErSON"

2996

9

11

175

FLA. ST. UNIV."'
NOVA UNIV."

2418
1409

6
3
0
34

98
46

13807

7
4
.5
42

532

33082

99.5

99

1548

ST. THOMAS'"

NON FLA.

168

1

LAW SCHOOL'

TOTALS

work by the large firms goes to those lawyers coming from a prestigious background).
158. See, e.g., Law: #1 Yale: A Long Shot, at Best, U.S. NEWS & WORLD REP., Mar. 21,
1994, at 72, 72-74 [hereinafter U.S. News Survey]. The U.S. News Survey ranked all the 176
ABA or ABA provisionally approved law schools using the following categories for each school
in the "top 25": overall score, reputation rank by academics, reputation rank by lawyers/judges,
student selectivity rank, faculty resources rank, 1993 out-of-state tuition amount, median 1993
LSAT score, 1993 acceptance rate, percentage employed six months after graduation, and 1993
median starting salary. Id. at 72. The second, third, fourth, and fifth tier law schools are ranked
by overall score, reputation rank by academics, reputation rank by lawyers/judges, median 1993
LSAT score, percentage employed six months after graduation, and the 1993 median starting
salary. Id. at 73-74.
159. Martindale-Hubbell Data, supra note 129.
160. Id.; see also FLA. BAR SURVEY, supra note 138, at 66. The numbers in columns 2 and
3 were identical in both sources except that the percentage of Florida lawyers who graduated
from St. Thomas was .5% in the Martindale-Hubbell Data, supra note 129.
161. The percentage from the Florida Malpractice Data, supra note 98, derived from
column 5.
162. This column reflects the number of lawyers in the Florida Malpractice Data, supra
note 98, that were found in the Martindale-Hubbell Data, supra note 129, and had data on the
law school attended.
163. The University of Florida College of Law was in the "Second Tier," ranked 36 and
45 by academics and lawyers/judges, respectively. U.S. News Survey, supra note 158, at 73.
164. The University of Miami Law School was in the "Third Tier," ranked 41 and 60 by
academics and lawyers/judges, respectively. Id. at 74.
165. Stetson University Law School was in the "Fourth Tier," ranked 130 and 124 by
academics and lawyers/judges, respectively. Id.
166. Florida State University Law School was in the 'Third Tier," ranked 57 and 71 by
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Table 2 above suggests, particularly when comparing columns 3 and 4,
that lawyers who have legal malpractice claims made against them did
not disproportionately graduate from one or more Florida law schools.
The percentage of legal malpractice claims by law school simply mirrors
the general percentage of lawyers who graduated from those law
schools. Thus, whether someone graduates from the "best" Florida law
school, the University of Florida, 7 1 or the "worst" Florida law school,
St. Thomas, 7 ' the chance of having a malpractice claim made against
them is the same. Forty-five percent of the legal malpractice claims
against Florida lawyers are against those who graduated from the "best"
law schools, the University of Florida and the University of Miami.
Thirty-seven percent of all Florida lawyers graduated from the University of Florida and the University of Miami. One could argue that the
graduates of the "best" law schools in Florida are accounting for a
slightly higher and disproportionate share of legal malpractice claims.
Florida attracts people, including lawyers, from all over the United
States. Almost half, or forty-two percent, of Florida lawyers went to 121
law schools in other states.7 7 As seen in Table 3 below, even the
"best" or the "top" twenty-five national law schools' graduates faced
malpractice claims in Florida in proportion to their numbers.
TABLE 3
MALPRACTICE CLAIMS AND THE "Top 25" NATIONAL LAW SCHOOLS"n

(1)
LAW SCHOOLS

(2)
75

# OF FLA.
LAWYERS

Yale
Harvard
Stanford
Chicago
Columbia
N.Y.U.

74

(3)
% OF FLA.
LAWYERS

149
436
36
91
241
245

.45
1.33
.11
.28
.73
.74

(4)

(5)

% OF CLAIMS'

# OF CLAIMS "

t

75

.52
1.42
.00
.19
.78
.78

8
22
0
3
12
12

academics and lawyers/judges, respectively. Id.
167. Nova University Law School was in the "Fifth Tier," ranked 147 and 170 by
academics and lawyers/judges, respectively. Id.
168. St. Thomas University Law School, a new and then provisionally ABA accredited
school, now fully ABA accredited, was ranked in the "Fifth Tier," ranked 173 and 170 by
academics and lawyers/judges, respectively. Id.
169. In addition to the two public state law schools, the University of Florida and Florida
State University, and the four private Florida law schools, Miami, Stetson, Nova, and St.
Thomas, a significant number of Florida lawyers, 42%, have attended 121 different law schools
in other states. Martindale-Hubbell Data, supra note 129.
170. See supra note 163.
171. See supra note 168.
172. See supra note 169.

https://scholarship.law.ufl.edu/flr/vol47/iss1/1

34

Ramos: Legal Malpractice: No Lawyer is or Client is Safe
LEGAL MALPRACTICE

TABLE 3 (CoNTINuED)
(1)

(2)

(3)

(4)

(5)

LAW SCHOOLS

# OF FLA.
LAWYERS

% OF FLA.
LAWYERS

% OF CLAIMS

# OF CLAIMS

Duke
Michigan
U. of Pa.
Berkeley
Cornell
Northwestern
Georgetown
Virginia
Vanderbilt
U.C.L.A.
Minnesota
U.S.C.
Iowa
Hastings
Texas
Emory
Washington & Lee
Boston C.
Washington
Total

355
278
147
27
148
112
339
314
238
27
54
12
90
29
67
275
108
88
14

1.07
.84
.44
.08
.45
.34
1.02
.95
.72
.08
.16
.04
.27
.09
.20
.83
.33
.27
.04

1.29
.45
.26
.00
.19
.39
.84
.71
.39
.06
.06
.00
.06
.13
.00
.52
.32
.26
.00

20
7
4
0
3
6
13
11
6
1
1
0
1
2
0
8
5
4
0

3920

11.85

9.62

149

Table 3 above, shows that almost 10% of Florida's legal malpractice
claims are made against lawyers who have graduated from a top twentyfive law school. According to the comparative demographic information
found in the Martindale-Hubbell Data 11,86% of Florida lawyers
graduated from a top twenty-five law school. Nationwide figures suggest
that 4.4% of lawyers went
to "elite law schools" and 9.8% went to
"prestige law schools." ' In Florida 3.7% and 5.7% of its lawyers

173. U.S. News Survey, supranote 158, at 72. The law schools are listed in the same order
that they appear in the U.S. News Survey's 'Top 25."
174. Martindale-Hubbell Data, supra note 129.
175. This is the number in column 2 divided by the total number of Florida lawyers as
listed in Table 2, or 33,082.
176. The percentage from the Florida Malpractice Data, supra note 98, or 1548, derived
from column 5.
177. The number of lawyers in the Florida Malpractice Data that were found in the
Martindale-Hubbell Data and had data on the law school attended.
178. Nelson, supra note 17, at 397 tbl. 8. The elite schools were identified as Yale,
Harvard, Stanford, Chicago, Columbia, and Michigan. Id. The prestige law schools were
identified as Berkeley, Cornell, Duke, Georgetown, Northwestern, Pennsylvania, NYU, Texas,
U.C.L.A., U.S.C., Virginia, and Wisconsin. Id.
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went to "elite" and "prestige" law schools, respectively.17 The Florida
Malpractice Data showed that the lawyers who graduated from the
"elite" law schools and the "prestige" law schools accounted for 3.4%
and 4.5%, respectively, percentages proportionate to their share of all
the claims.18
There may well be "two hemispheres" of lawyering. 8 ' Cornell
Professor Roger C. Cramton explains:
The legal profession is highly stratified and has a relatively
clear status hierarchy....
The profession is organized in two hemispheres: lawyers
who serve individuals and those who serve corporate
clients ....
Fields of practice that serve large corporate
clients, such as securities, corporate tax, antitrust, and
banking, are at the top of the profession's prestige structure,
while those serving individual clients such as divorce,
landlord and tenant,
debt collection, and criminal defense
182
are at the bottom.
Consistent with this hierarchial stratification, corporate large-firm
lawyers are paid significantly more183than lawyers "at the bottom" serving
individuals and small businesses.
Whether a lawyer is able to enter one hemisphere or the other often
depends on whether the lawyer graduated from one of the "top" national
law schools. 184 However, as illustrated in Table 3, lawyers who
graduate from the "top" or "best" law schools are just as likely to face

179. Martindale-Hubbell Data, supra note 129.
180. The "elite" and "prestige" law schools accounted for 52 and 70 claims, respectively.
Nelson's list of "prestige" and "elite" law schools did not completely overlap with the U.S.
News Survey. For instance the University of Wisconsin was on Nelson's "prestige" list but not
on the U.S. News Survey's '"Top 25." Compare Nelson, supra note 17, at 397 tbl. 8 with U.S.
News Survey, supra note 158, at 72.
181. HEINZ & LAUMANN, supra note 10, at 385; Cramton, supra note 3, at 538-41. But cf.
GALANTER & PALAY, supra note 10, at 57 (suggesting that such distinctions are less relevant
today).
182. Cramton, supra note 3, at 538-41. Cramton suggests that rules of professional conduct
should differentiate between sectors of practice. Id. at 540. "The rules should adopt a clientprotective ethic for lawyers serving predominantly individuals and small businesses (unsophisticated clients) and a lawyer-and society-protecting ethic for lawyers serving large corporations
and their managers." Id.
183. Nelson, supra note 17, at 394-95 tbl. 7. The average profit per partner in the top 100
law firms in 1990 was $424,000; the average partner in a law firm earned $123,756, and the
average solo practitioner earned $35,730. Id.
184. See id. at 372.
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malpractice claims as
lawyers who went to the "better" or even the
"worst" law schools.18 5
Why are graduates from the "top" national law schools just as likely
to face malpractice claims as those from the "worst" law schools? Some
would argue that all ABA law schools are equally guilty in failing to
adequately prepare students to become competent lawyers. 8 6 During
the keynote address at a 1993 conference, the MacCrate Report:
Building the Educational Continuum, former ABA president and former
law school dean Talbot "Sandy" D'Alemberte cynically noted: "When
we observe the unpopularity of lawyers and the sense of frustration by
those who cannot find competent, ethical, affordable lawyers, we should
be reminded that law schools don't teach their students to be lawyers,
but only how to think like lawyers."187 Perhaps one reason for this
shortcoming is that law school professors who have had extensive
lawyer experience are a rare breed.'88 Almost half of all law professors
have no private practice experience. 9 The mean years of practice
experience for all law professors is 2.5."9° Many might wonder how a
law professor without practice experience can teach law students to
become competent practitioners.''
Others might observe that one ABA accredited law school is just as
good as another at teaching law students. Not only are the same
casebooks used, but law professors are a much more homogenous group
than the U.S. News and World Report annual rankings of law schools
suggest. For instance, one-third of all law professors received their J.D.
from one of the "top five" law schools;" 9 60% graduated from the
185. Compare columns 3 and 4 in Table 3, at pp. 34-35.
186. Report of the Subcommittee on Hearingsand Conferences of the Task Force on Law
Schools and the Profession:Narrowing the Gap, reprinted in SECrION ON LEGAL EDUCATION
AND ADMISSIONS TO THE BAR, A.B.A., LEGAL EDUCATION AND PROFESSIONAL DEVELOPMENT-AN EDUCATIONAL CONTINUUM 386 (Report of the Task Force on Law Schools and the
Profession: Narrowing the Gap, 1992) [hereinafter MACCRATE REPORT]. After a three-year
study, the task force concluded "law school graduates are not prepared to practice law without
supervision." Id.; see also Manuel R. Ramos, Legal and Law School Malpractice:Confessions
of a Lawyer's Lawyer and Law Professor, 57 OHIO ST. L.J. (forthcoming 1996).
187. THE MACCRATE REPORT: BUILDING THE EDUCATIONAL CONTINUUM 17 (Joan S.
Howland & William H. Lindberg eds., 1994).
188. See Robert J. Borthwick & Jordan R. Schau, Note, Gatekeepers of the Profession:An
EmpiricalProfile of the Nation'sLaw Professors,25 U. MICH. J.L. REF. 191, 217, 226 (1991).
189. Id. at 220. Law professors who had no private practice experience accounted for
43.5% of those sampled for the study presented. Id.
190. Id. at 221 tbl. 21.
191. See id. at 220. "Among professors at top-twenty schools, 55% had private practice
experience whereas among those at schools ranked twenty-one and below, 57% had private
practice experience." Id.; see also Ramos, supra note 186.
192. Borthwick & Schau, supra note 188, at 226.
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"top-twenty" schools; 193 and nearly 41% of law professors hired in the
1980s graduated from a "top-seven" law school.' 94 Even the "worst"
law schools are hiring faculty from the law reviews of the "top-five"
law schools.'9 5 Thus, other than being a "ticket" to the big corporate
law firms' 96 or law teaching, 97 where a practicing lawyer went to
law school may not be as significant as many would like to assume. It
certainly does not appear to make a difference from the standpoint of
malpractice.
3. Have Lower Martindale-Hubbell Ratings or Are Not
Listed in the Best Lawyers in America?
Martindale-Hubbell, the most recognized and prestigious directory of
lawyers nationwide, rates individual lawyers based on personal
interviews and written questionnaires.'98 The first letter of the two
letter Martindale-Hubbell rating is known as the "legal ability rating. ' The second letter is the "general recommendation rating.""
Martindale-Hubbell defines the three ratings listed below in Table 4 as
follows:
AV: "Very High to Preeminent" on the legal ability and
"Very High" on the general recommendation.
BV: "[F]rom High to Very High" on the legal ability rating
and "Very High" on the general recommendation rating.
CV: "[F]rom Fair to High" on the legal ability ratings° and
"Very High" on the general recommendation rating.4
Martindale-Hubbell is the only available published "ratings" of
lawyers in private practice. Presumably it allows clients and other
lawyers to rely on the ratings to find the "good" lawyers. 2 Insurance

193. Id.
194. Id. at 229.
195. See U.S. News Survey, supra note 158, at 74. Samford University's Cumberland Law
School in Birmingham, Alabama, is ranked 162 out of 176 by academics. Id. However, a Fall
1994 announcement (on file with author) of five new faculty hires includes an Essay and
Comment Editor of the Yale Law Journal,an Executive Editor of the University of Chicago Law
Review, an Associate Editor of the University of Chicago Law Review, an Editor-in-Chief of the
Emory Law Journal and a graduate of Northwestern University Law School.
196. Nelson, supra note 17, at 372.
197. Borthwick & Schau, supra note 188, at 226-29.
198. Martindale-Hubbell Data, supra note 129, at xi.
199. Id.
200. Id.
201. Id.
202. Lisa Holewa, Lawyer Works to Overhaul Image of Legal Profession, AP, Dec. 15,
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carriers even use Martindale-Hubbell to determine and evaluate the risk
of insuring lawyers. 3
TABLE 4

MARTINDALE-HUBBELL RATINGS 20 AND LEGAL MALPRACTICE CLAIMS

(1)
M-H

(2)
RATINGD

AV
BV
CV
No Rating

# OF CLAIMS

529
659
45
858

(3)
2

2

% OF CLAIMS "

25.30
31.52
2.15
41.03

(4)

(5)

% OF FLA.
LAWYERS'

# OF FLA.
2
LAWYERS '

17.01
21.27
2.96
58.76

5630
7038
981
19444

As Table 4 above indicates, Florida lawyers with MartindaleHubbell's highest rating, an "AV," faced legal malpractice claims at a
slightly higher rate, 25.30%, than one would expect from the fact that
only 17.01% of lawyers listed in Martindale-Hubbell's Florida directory
had an "AV" rating. The same is true for the Florida lawyers with "BV"
ratings. Martindale-Hubbell, through personal interviews and written
questionnaires, rated 38.28% of Florida lawyers who faced legal
malpractice claims as lawyers whose legal abilities were "from very
high to preeminent" or "from high to very high" and who were "very
high[ly]" recommended. This is further empirical evidence that even
"the best" lawyers are not safe from legal malpractice claims.
Similarly, when the 534 Florida lawyers listed in the Best Lawyers
in America, 1995-1996,c9 were matched up against the Florida Malpractice Data210 9% of them had faced a legal malpractice claim. In

1994, available in WESTLAW, 1994 WL 10113132. The Associated Press story profiles the
International Society of Primerus Law Firms, whose organization "grants a kind of seal of
approval to other small law firms across the country, an attempt to help the public distinguish
the good from the bad and the ugly." Id. The Society uses the Martindale-Hubbell ratings to
screen firms. Id.
203. ABA DESK GUIDE, supra note 8, at 208.
204. Martindale-Hubbell Data, supra note 129.
205. This heading represents the number of claims in the Florida Malpractice Data, supra
note 98, for lawyers between November 1988 and January 1994 for which a Martindale-Hubbell
Rating was available from the Martindale-Hubbell Data, supra note 129.
206. This heading represents the percentage of claims from the Florida Malpractice Data,
supra note 98, including those for which the Martindale-Hubbell rating was not available
because either the attorney was identified in Martindale-Hubbell Data, supra note 129, without
a rating or the attorney was not located in the Martindale-Hubbell Directory.
207. The percentages under this heading were calculated based on Martindale-Hubbell Data,
supra note 129, found in column 5.
208. All of the lawyers in the Florida section of the Martindale-Hubbell Data, supra note
129, were searched for a Martindale-Hubbell rating.
209. STEVEN NAIFEH & GREGORY W. SMITH, THE BEST LAWYERS IN AMERICA (1995).
210. The Florida Malpractice Data, supra note 98, search was for the 1981 to January 1994
t~mp nprinrf Mnr. nnmem wnuld have been found during the 1981 through October 1988 time
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compiling the 1995-1996 edition, the Harvard-trained lawyer/authors
called more than 11,000 lawyers and asked: "If you had a close friend
or relative who needed a [insert a category] lawyer, and you couldn't
handle the case yourself-for reasons of conflict of interest or time, to
whom would you refer them?"2 1 A legal malpractice claim against
someone will make a referring lawyer or potential client wonder if that
lawyer is really the "best." It should not. As seen in this study,
everyone, even the "best," are vulnerable to legal malpractice claims.
4. Are Solo Practitioners or Work in Small Firms?
Scholars generally accept the notion that lawyers in the prestigious
"hemisphere" of big corporate law firm practice are safer from legal
malpractice claims than those who practice alone or in small firms.212
Published empirical evidence from both the ABA Study213 and the
author's prior study on Southern California lawyer defendants214 also
seems to suggest that solo practitioners or lawyers in small firms are
more at risk. William H. Gates, the project director of the ABA Study,
initially concluded in the ABA Journal: "What information is available
suggests that about 50 percent of lawyers practice in firms of five or
less. Accordingly, with some 80 percent of claims being made against
lawyers in this group it appears that their malpractice risks are greater. ' 21 5 The statement was later retracted, 216 but the myth lives on. For
instance, insurance carriers consider firm size to be an accurate predictor
of risks: the larger the firm, the lower the risk and the lower the
premiums.217
Column 4 in Table 5, below, presents this study's data on the size
of the lawyer's firm, compares it to two prior studies, depicted in
columns 2 and 3, and then adds the important demographic comparative
data in columns 5 and 6.

period if the data contained the names of lawyers in the reported law firms.
211. NAIFEH & SMITH, supra note 209, at ix.
212. HAZARD, supra note 13, at 152-53; Robin, supra note 14, at 1102; Wilkins, supra note
9, at 832. But see Ramos, supra note 2, at 1676-77.
213. ABA STUDY, supra note 7, at 21.
214. Ramos, supra note 2, at 1671 n.89, 1735 app. A.
215. Gates, supra note 21, at 84.
216. Gates, supra note 22, at 566.
217. See ABA DESK GUIDE, supra note 8, at 208 ("Some companies offer premium
reductions for firms with more attorneys.").
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TABLE 5

FIRM SIZE AND LEGAL MALPRACTICE
(1)

(2)

(3)

(5)

(6)

# OF

ABA

CA

FL

FL

NATiON.

LAWYERS
W

STUDY"'

STUDY'

STUDY '

LAWYERSm

LAWYERSW

INFIRM "

(%)

(4)

(%)

(%)

(%)

(%)

1

34.90

38.00

27.40

47.50

46.20

6-30
Over 30

19.30
2.20

9.60
2.40

30.60
3.50

20.30'u
12.80

18.40 '
18.10

2-5

43.60

50.00

38.50

19.30

17.30 n

When the ABA Study found that 78.5% of all the legal malpractice
claims could be attributed to solo practitioners and lawyers in law firms
of five or less, 226 it is understandable why its project director, Gates,
a lawyer in a large corporate Seattle law firm, immediately concluded
that malpractice occurs disproportionately by lawyers who are solo
practitioners or members of small firms. 227 A year prior to Gates'
retraction' 2 8 more reliable comparative demographic data gathered on
lawyers nationwide was published. 29 It found that in the early 1980s,
when the ABA Study was conducted, 48.6% of lawyers were solo
practitioners and 71%, not the 50% mentioned by Gates,23 were either
solo practitioners or practiced in a law firm with five or fewer lawyers.231 In light of the data showing that 71% of lawyers worked in
firms of five or less, the ABA Study's 78.5% malpractice claims figure
seems considerably less disproportionate.
A similar pattern emerges when the Florida Malpractice Data is
compared with the comparative demographic data available on Florida
lawyers. Table 5 illustrates that while 65.9% of Florida legal malpractice
claims are generated by lawyers who practice alone or in finms of five
or fewer lawyers, an almost identical percentage, 66.8%, of Florida
lawyers practice alone or in firms of five or less. Table 5 also illustrates
that 34.1% of all legal malpractice claims were generated by Florida

218. ABA STUDY, supra note 7, at 21. This is the classifitation used in the ABA Study
questionnaire.
219. Id.
220. Ramos, supra note 2, at 1671 n.89, 1735 app. A.
221. In this study, Florida Malpractice Data produced 1296 "matches" with the MartindaleHubbell Data: 1 (355); 2-5 (499); 6-30 (397); and more than 30 (45).
222. BARBARA A. CURRAN & CLARA N. CARSON, SUPPLEMENT TO THE LAWYERS'
STATISTICAL REPORT: THE U.S. LEGAL PROFESSION IN 1988, at 63 (Supp. 1991).

223. Id. at 12.
224. This number had to be estimated because CURRAN & CARSON, supra note 222, at 63,
had a 21-50 lawyer firm category.
225. Id. at 12.
226. See Table 5, above. The total of 34.90% and 43.60% is 78.5%.
227. Gates, supra note 21, at 84.
228. Gates, supra note 22, at 566.
229. BARBARA A. CURRAN ET AL., THE LAWYER STATISTICAL REPORT: A STATISTICAL

PROFILE OF THE U.S. LEGAL PROFESSION IN THE 1980S (1985).
230. Gates, supra note 21, at 84.
231. CURRAN ET AL., supra note 229, at 13.
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lawyers in firms of six or more. An almost identical percentage, 33.1%,
of all Florida lawyers, practice in law firms with six or more lawyers.
However, Table 5 reveals disproportionate percentages at the two
ends of the firm size category. Solo practitioners accounted for 27.4%
of the legal malpractice claims, but are significantly underrepresented
since 47.5% of all Florida lawyers are solo practitioners. Similarly, at
the other end, the "over 30 lawyers" law firm category is also significantly underrepresented: only 3.5% of the legal malpractice claims
could be attributed to these lawyers, but the big firm lawyers account
for 12.8% of Florida's lawyers. Before concluding that it is safer to be
a solo practitioner when it comes to legal malpractice, keep in mind the
inability to gather insurance claims data from Florida's uninsured
lawyers, which by some estimates account for up to 32% of all
practicing Florida lawyers.232 A disproportionate number of uninsured
Florida lawyers may well be solo practitioners.233
Similarly, the "over 30 lawyers" law firm category for insurance
claims data gathered by the Florida Department of Insurance is
particularly suspect. The "over 30 lawyer" large firm attorney is
underrepresented in the Florida Malpractice Data. For instance, no
ALAS claims whatsoever were found in the Florida Malpractice
Data.234 ALAS, with 49,000 lawyer insureds, insures only law firms
with over forty lawyers and, at least based on premium dollars, is the
largest legal malpractice insurer in the country.2 ALAS insures more
lawyers in Florida than any other insurance carrier. 236 Even using
ALAS' 1% annual claims rate and assuming ALAS insures half of
Florida's large firm lawyers, then an adjustment to the Florida Malpractice Data would show that large firm lawyers, or 12.8% of the Florida
lawyers, account for 12.0%, not 3.5%, of the legal malpractice claims. 37
232. Smith, supra note 104 (estimating 30%); see also Soaring MalpracticeRates, supra
note 104, at 7B (estimating the number to be as high as 32%).
233. See, e.g., Calve, supra note 79, at 15; Nelson, supra note 17, at 395 (noting that the
average annual income for solo practitioners in 1990 was only $37,730); see also supra note 80
and accompanying text ("a lawsuit against an uninsured lawyer is a pocket of poverty"). In
Texas, estimates are that up to 90% of solo practitioners go bare because some cannot afford
the premiums [between $2,000 to $4,000 a year for $250,000 in coverage]. Calve, supra note
79, at 15. However, the consensus is that unless you work for a large law firm or you are a
wealthy personal injury lawyer, going bare is "an effective deterrent." Id.
234. See Florida Malpractice Data, supra note 98. In the Florida Malpractice Data, ALAS
did not show up in the field showing all the insurers who reported closed claims between 1981
and 1994. See id.
235. O'Malley, supra note 100.
236. Smith, supra note 104.
237. O'Malley, supra note 100 (stating that 1%of ALAS insureds face a claim each year
nationwide); see, e.g., Alison Bass, Leading Mass. Law Firms Share Common Malpractice
Insurer, BOSTON GLOBE, Aug. 6, 1995, at Metro 14 (noting 59% of the 32 law firms with over
40 lawyers are ALAS insureds). Thus suppose ALAS insures 2,117, or half of the "over 30"
Florida law firm lawyers [12.8%, supra note 222, x 33,082 Florida lawyers, supra note 159, =
4,234 big firm Florida lawyers 2 or 2,117]. If between 1988 and 1994, each year, 1% of 2,117
lawyers, or 21 closed a claim, then in six years, 126 more "over 30" claims would have to be
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Big law firms do get their share of legal malpractice claims. The
ambitious study conducted by the Lawyers' Liability Review in January
and February of 1988 on 1070 firms nationwide found:
Responses to this question [Question 22: Within the
previous 2 years, have claims been made against your firm
in which legal malpractice was alleged?] represent one of
the more startling and unexpected statistics of the survey:
almost 40% of the respondents have had claims made
against them within the past two years. Viewed by size
groupings, there is an apparenttendencyfor largerfirms to
experience more claims, with nearly 60% of the 40+ firms
reporting claims of alleged malpractice.238
Thus the Lawyers' Liability Review's findings also challenge the myth
that the larger the firm, the less chance of a malpractice claim.
The statistics presented in Table 5 reveal that law firms with five or
fewer lawyers and those with five or more lawyers face legal malpractice claims in proportion to their numbers in the general lawyer
population. This is true despite the problems inherent in the high
number of uninsured Florida lawyers, and that Florida's dominant
insurer of Florida's big firm lawyers, ALAS, has ignored Florida's
mandatory reporting laws by failing to provide any data to the Department of Insurance.239
5. Are Younger?
The ABA Study noted that its most surprising finding was that the
older and more experienced attorneys, those with over ten years of
experience, were showing up in disproportionate numbers in legal
malpractice claims. 24 Similarly, the author's Southern California study
of legal malpractice defendants showed what appeared to be a disproportionate number of attorneys who had over ten years experience.241
These findings ran counter to earlier surveys of attorneys who faced
malpractice claims, where it was the younger attorney who was most
likely to have the greatest incidence of malpractice exposure.242
added to the Florida Malpractice Data, supra note 98 (and supra note 221 and Table 5). The
1296 would become 1422, the 45 then would increase to 171. and 171 - 1422 = 12% of the legal
malpractice claims would have been against lawyers in firms with "over 30" lawyers.
238. LAYWERS' LIABILITY REVIEW, supra note 63, at 8.139 (emphasis added).
239. See supra notes 106-07 and accompanying text.
240. ABA STUDY, supra note 7, at 20 (the percentages were as follows: less than 4 years
(4.5%); 4 to 10 years (29.9%); and over 10 years (65.6%)).
241. Ramos, supra note 22, at 1735 app. A. The percentages were under: 4 years (4.7%);
4-10 years (14.3%); and over 10 years (81.0%). Id.
242. Stem, VA. BAR NEws, supra note 7, at 13. "The [malpractice] profile is presented in
Table II. The typical attorney would appear to be younger." Id. Virginia attorneys who
experienced malpractice claims (1963-1973) showed the following age breakdown: 34 and under
(25.4%); 35-44 (31.5%); and 45-54 (27.9%); and 55 and over (15.2%). Id.
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However, the earlier surveys, the ABA Study, or even the author's
Southern California study failed to come up with any comparative
demographic data of lawyers in general.
For the first time, Table 6, below, presents the important comparative
demographic figures to determine whether lawyers who face legal
malpractice claims tend to be younger, older, or the same age as other
lawyers. The Table reveals that lawyers who face legal malpractice
claims do not necessarily tend to be younger or older, but generally are
proportionate to the lawyer population of Florida. There does, however,
appear to be a slight increase of legal malpractice exposure to claims
against attorneys between the ages of thirty-five and forty-four.
TABLE 6
AGE AND LEGAL MALPRACTICE
(I)
AGE'

29 yrs.
or less
30-34
35-39
40-44
45-54
55-64
65 or
more

(2)
# FLA.

(3)
% FLA.

(4)
% FLA.

(5)
# FLA.

(6)
C&C's

(7)
C&C's

CLAIMS'"

CLAIMS"

LAWYERS-'

LAWYERS"

# FLA.
LAWYERS-'

% FLA.
LAWYERS"'

120

7.97

5.98

1943

3478

10.5

201
320
325
334
170
36

13.35
21.25
21.58
22.18
11.29
2.39

13.06
15.92
16.67
26.34
9.64
12.40

4246
5175
5418
8563
3133
4031

5588
5980
5457
4563
3590
4411

16.9
18.1
16.5
13.8
10.9
13.3

There also is a significant difference in Florida regarding attorneys
who are sixty-five years or older. They generated only 2.39% of
Florida's legal malpractice claims, but accounted for 12.4% of Florida's
lawyer population. Florida is a popular retirement location for all
Americans, 250 including lawyers. Many "Florida lawyers" who are over
sixty-five years of age are probably working part-time or inactive.
Presumably, there also are lawyers from other states who, in anticipation
of retirement, take the Florida bar exam, but continue to practice in their
home state. Similarly, there are Florida lawyers who if not retired at
243. CURRAN & CARSON, supra note 222, at 61 (using the same age categories).
244. The Florida Malpractice Data, supra note 98, for which there was a "match" with
Martindale-Hubbell Data's biographical information, supra note 129. This is the number of
Florida claims in each age category.
245. This is the percentage of Florida malpractice claims for each age category derived
from column 2.
246. This is the percentage of Florida lawyers for each category derived from column 5.
247. This is the number of Florida lawyers in each category derived from the MartindaleHubbell Data, supra note 129, and all lawyers listed in the Florida section.
248. CURRAN & CARSON, supra note 222, at 61. This is a separate source of information
as to all Florida lawyers than that shown in columns 4 and 5.
249. Id.
250. See Larry Polivka, In Florida the Future Is Now: Aging Issues and Policies in the
1990's, 18 FLA. ST. U. L. REV. 401, 401 (1991).
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sixty-five are probably winding down their practices. Based on Table 6,
there is no doubt that older, retired lawyers who are inactive are the
safest from legal malpractice exposure.
6. Are Less Experienced?
As noted above, legal malpractice claims are not more likely to be
against lawyers just out of law school. 51 Logically, however, one
would expect that the more experience an attorney has, the more likely
it is that they will be competent and less likely to face malpractice
claims. However, as seen by Table 7 below, this is not the case.
TABLE 7
EXPERIENCE AND LEGAL MALPRACTICE

(1)

(2)

(3)

(4)

(5)

YEARS

# FLA.

% FLA.
CLAIMS"

% FLA.
LAWYERS"

# FLA.

CLAIMS

2

LAWYERS"S

<6
6-10

12
90

.77
5.74

15.27
16.92

5095
5646

11-15
16-20
21-25
> 25

249
396
324
497

15.88
25.26
20.66
31.70

17.45
16.00
11.17
23.20

5822
5338
3726
7740

Consistent with the ABA Study 256 and the author's Southern
California study,257 Florida lawyers with more than ten years experience generate a disproportionate percentage of the claims in Florida.
Florida lawyers with over ten years of experience account for 67.82%
of the total lawyer population. As seen in Table 7, a surprising 93.50%
of the Florida legal malpractice claims were against lawyers with more
than ten years of experience. Again, the high (one-third) rate of
uninsured lawyers in Florida2 5 may account for the 93.50% figure. If
a disproportionate number of uninsured lawyers are the younger ones
with only student loan liabilities, and consequently no assets that need
to be protected by liability insurance, then it is apparent why insured
lawyers in general would tend to be older.

251. See supra Table 6.
252. This column matches the Florida Malpractice Data, supra note 98, with the years of
practice found in the Martindale-Hubbell Data, supra note 129, biographical information.
253. The percentages based on the total of column 2.
254. The percentages based on the total of column 5.
255. The Martindale-Hubbell Data, supra note 129, and all lawyers listed in the Florida
section.
256. ABA STUDY, supra note 7, at 20 (noting that 65.6% of all legal malpractice claims
are against lawyers with 15 or more years of experience).
257. Ramos, supra note 2, at 1735 app. A (noting that 81.0% of all legal malpractice claims
were filed against lawyers with 10 or more years of experience).
258. Smith, supra note 104; see also Soaring MalpracticeRates, supra note 104, at 7B.

Published by UF Law Scholarship Repository, 1995

45

Florida Law Review, Vol. 47, Iss. 1 [1995], Art. 1
FLORIDA LAW REVIEW

[Vol. 47

The slightly higher legal malpractice exposure rate for lawyers with
ten or more years of experience... and aged thirty-five to fortyfour" may be noteworthy. Age cuts across both "hemispheres" of
lawyering, urban and rural areas, solo or large firm practice, the type of
practice, and law school variables. The authors of the ABA Study
suggest that with greater experience comes more and larger cases,
26
thereby increasing the experienced lawyers' exposure to malpractice. 1
However, other complex situational and sociological reasons exist as to
why "middle-aged" lawyers may slightly be more prone to malpractice.262 Studies show that since the 1980s, layoffs of middle-aged men
have tripled, making these employees now twice as likely to be fired as
they were before.163 According to scholars, these older employees
deserve their fate: they tend to perform no better, and often worse, than
younger and lower paid employees." 4

7. Face Disciplinary Complaints or Sanctions?
Almost twenty years ago, Professor Stern's analysis of Virginia
attorneys who experienced malpractice claims showed no correlation

between disciplinary actions and malpractice. 65 Stem explained that
the typical causes of malpractice claims are not the same as those that

lead to professional disciplinary actions."6 Because the myths persist
that legal malpractice disproportionally occurs among solo practitioners
and those in small firms, 67 and that disciplinary cases usually involve
solo or small firm practitioners,' 61 it is understandable why many

259. See Table 7, above (showing that lawyers with more than 10 years experience account
for 93.50% of the malpractice claims).
260. See supra Table 6, p. 44 (showing that lawyers between 35 and 44 years of age
account for 42.83% of the malpractice claims but only 32.59% of the lawyers).
261. ABA STUDY, supra note 7, at 20.
262. See Ramos, supra note 2, at 1709.
The situational approach to legal malpractice pays more attention to the nurture
portion of the age-old nature/nurture controversy regarding human behavior. Both
individual traits and environmental factors play a role in human behavior. This
nature/nurture debate, however, is often ignored in the legal malpractice area. The
"bad apples" approach looks for diseased, malignant, or bad individuals, and either
tries to cure them or cut them out of the profession. Instead, the situational
approach to legal malpractice looks for the diseased, malignant, or bad situations
(environmental, bureaucratic, or societal), and attempts to determine how changing
those bad situations may facilitate the desired individual behavior.
Id.
263. Bureau of National Affairs, Middle-Aged Men Are Now More Vulnerable to Permanent
Layoff, HarvardEconomist Says, DAILY LAB. REP., May 13, 1994, at Dl 1.
264. Id.
265. STERN, supra note 32, at 56.
266. Id.
267. See HAZARD, supra note 13, at 152-53; Robin, supra note 14, at 1102.
268. See ABEL, supra note 14, at 145 (noting that between 1981-82, more than 80% of
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would confuse the two and assume that the same few "bad" lawyers are
causing2 69both the disciplinary problems and the legal malpractice
claims.

Little has changed since 1970 when the American Bar Association
concluded that there existed a "scandalous situation" regarding lawyer
discipline.270 Most grievances go unreported.271 Neither clients27 2
nor lawyers and judges,273 inform on the errant attorneys. Even for
those grievances that are in fact recorded, disciplinary agencies illequipped to handle the complaints quickly dismiss over 90% of
them.274 Nationally, less than two percent of all the disciplinary
complaints result in any type of public sanction.275
The legal profession's attempt at self-regulation is clearly not
working because it does not necessarily identify all lawyers deserving

those disciplined in California, Illinois, and Washington, D.C., were solo practitioners and that
during the same time period, no lawyer working in a firm with more than seven lawyers was
disciplined); see also Rhode, supra note 3, at 696 (noting that "[l]ess than 2% of [disciplinary]
complaints result in public sanctions, and they are rarely directed at practitioners from
mainstream firms and organizations"); Deborah L. Rhode, Ethical Perspectives on Legal
Practice, 37 STAN. L. REV. 589, 641 n.168 (1985) (reporting that 81% of the lawyers with
disciplinary problems in her study were solo practitioners); Michael Dorgan, More Lawyers in
California Being Disciplined, Disbarred,SAN JOSE MERCURY NEWS, Dec. 14, 1992, at IA
(arguing that state bar investigators do not go after partners in the big firms).
269. But cf. Morning Report, supra note 24, Part VI, at 2. In response to a 60 Minutes
segment on legal malpractice, California State Bar President, Terry Anderlini is quoted as
stating: "[T]he vast majority of California lawyers are honest, hard-working, competent
professionals who do not cheat their clients or commit malpractice." Id.
270. See ABA SPECIAL COMMITTEE ON EVALUATION OF DISCIPLINARY ENFORCEMENT,
PROBLEMS AND RECOMMENDATIONS IN DISCIPLINARY ENFORCEMENT 1, 1 (1970) (reporting a

failure of the lawyer disciplinary system); ABA

COMMISSION ON EVALUATION OF DISCIPLINARY
ENFORCEMENT, REPORT TO THE HOUSE OF DELEGATES iii, vi (1991) (noting that progress has

been made since the Clark committee report in 1970 but that there is still room for improvement).
271. Rhode, supra note 3, at .694. State bar disciplinary investigators "rely almost
exclusively on client grievances (together with felony convictions) as sources of information
about attorney misconduct." Id.
272. ABEL, supra note 14, at 144 (asserting that only 13% of clients were aware of
disciplinary procedures); Sandra L. DeGraw & Bruce W. Burton, Lawyer Discipline and
"DisclosureAdvertising": Towards a New Ethos,72 N.C. L. REV. 351, 396-97 (1994) (blaming
the lack of publication, and hence public awareness, of lawyer disciplinary proceeding as a
major contributor to the negative image of lawyers).
273. Rhode, supra note 3, at 694. "Lawyers and judges rarely report professional abuses,
and little effort has focused on counteracting the obvious economic and psychological barriers
to reporting." Id.
274. KAY A. OSTBERG, ATTORNEY DISCIPLINE NATIONAL SURVEY 6, 13 (1990) (in
association with "HALT"--Help Abolish Legal Tyranny); Michael J. Hall & Clyde Leland, The
State Bar Court, One Year Later: Is It Working and Is It Worth the Cost?, CAL. LAW., Dec.
1990, at 30, 31.
275. KAY OSTBERG & THERESA M. RUDY, IF YOU WANT TO SUE A LAWYER... A
DIRECTORY OF LEGAL MALPRACTICE ATTORNEYS 11-12 (rev. ed. 1991) (in association with
HALT); Rhode, supra note 3, at 696.
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of discipline. 76 Nonetheless, Table 8 below, compares the discipline
experience of lawyers in the Florida Malpractice Data with the general
population of Florida lawyers in private practice. The Florida Bar's
Department of Lawyer Regulation kindly searched for each of the 1784
lawyers in the Florida Discipline Data for the information contained in
Table 8, columns 2 and 3. As seen in Table 7 above, almost 70% of the
lawyers in the Florida Malpractice Data practiced for more than ten
years. In order to make a fair demographic comparison as to all Florida
lawyers in private practice, certain assumptions had to be made. First,
the Florida Discipline Data was used for the 1984-1994 period. During
the 1984-1994 period, there was an average of 43,442 Florida Bar
members.2 77 However, approximately 20% of them did not practice in
Florida,27 ' and of the remaining 34,753, 76% 279-or an average of
26,412-were in private practice... as were the 1784 insured lawyers
in the Florida Malpractice Data.
Lawyers in the Florida Malpractice Data had disciplinary histories
strikingly similar to the average Florida private practitioner. As seen in
Table 8, columns 3 and 4, whether a lawyer faced a legal malpractice
claim or not, that lawyer faced a disciplinary complaint, which was later
dismissed, about once every five years. Similarly, the average 26,412
Florida private practitioners during the ten year period had a 5.81%
chance of being suspended, forced to resign, or disbarred, while the
1784 private practitioners who faced a legal malpractice claims had a
6.18% chance of temporarily or permanently losing their licenses due to
a disciplinary problem.
TABLE 8
DISCIPLINARY HISTORY AND LEGAL MALPRACTICE CLAIMS

(1984-1994)
(1)

(2)

(3)

(4)

(5)

DISCIPLINARY

# FLA.

% FLA.

% FLA.

# FLA. BAR
DISCIPLINE"

SANCTIONS"

LAWYERS

LAWYERS

L A W Y E RS

WITH MAL-

WITH MAL-

PRACICE

PRACTICE

FACING BAR
4
DISCIPLINEU

CLAIMS

1-7 Complaint Only
8. Public Reprimand
9. Admonishment

2

CLAIMSs'

1001
42
44

19.842.49
2.61

276. See supra notes 270-75 and accompanying text.
277. DEPARTMENT OF LAWYER REGULATION, THE FLORIDA
STATISTICS

(1977-1994) [hereinafter

19.79
1.73
4.35

68942"'
459
1149

BAR, FLORIDA DISCIPLINARY

FLORIDA DISCIPLINARY DATA]

(unpublished but available

from the author).
278. FLA. BAR DATA, supra note 138, at 18 (using the percentage of nonresident lawyers
in 1992 as the average rate of nonresident lawyers in Florida).
279. FLA. BAR SURVEY, supra note 138, at 15.
280. Id. The 43,442 was multiplied by .80, then the 34,753 was multiplied by .76.
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TABLE 8 (CONTINUED)
DISCIPLINARY HISTORY AND LEGAL MALPRACTICE CLAIMS

(1984-1994)
(1)

(2)

(3)

(4)

(5)

DISCIPLINARY
SANCTIONS

# FLA.
LAWYERS
WITH MALPRACTICE
CLAIMS

% FLA.
LAWYERS
WITH MALPRACTICE
CLAIMS

% FLA.
L A W Y E RS
FACING BAR
DISCIPLINE

# FLA. BAR
DISCIPLINE

10. Suspension
11. Disciplinary
Resignation
12. Disbarment

73
16

4.34
.95

3.62
1.02

958
271

15

.89

1.17

310

Total for Items 8-12

190

11.28

11.89

3147

Thus the empirical evidence from the Florida Malpractice Data and
the Florida Discipline Data tends to support the view that lawyers who
face malpractice claims do not disproportionately face disciplinary

281. Boggs, supra note 134 ("Items 1-7 [1.) Closed as an inquiry; 2.) Closed as unsworn;
3.) Dismissed by staff; 4.) No probable cause by staff and grievance committee chair; 5.) No
probable cause by grievance committee; 6.) No probable cause by grievance committee with a
letter of advice; 7.) Dismissed by court order or Board of Governors] while public, do not
constitute disciplinary sanctions."); see also Telephone Interview with John A. Boggs, Director
of Lawyer Regulation, The Florida Bar (Apr. 14, 1994) (explaining that the computer deletes
any disciplinary complaints more than two or three years old that do not result in a disciplinary
sanction (e.g., Items 1-7)).
282. The Florida Malpractice Data, supra note 98, from November 1988 to January 1994
totalled 2092 closed claims from 1784 lawyers.
283. Id.
284. Florida Disciplinary Data, supra note 277. Except for the first entry, this column is
a percentage derived from dividing the column 5 figures by 26,412 Florida lawyers, or the
average number of private practitioners between 1984 and 1994.
285. Id. These are the total numbers generated by the 26,412 private practitioners over the
1984-1994 time period.
286. Boggs, supra note 281. A disciplinary complaint that is received but dismissed will
only stay for two to three years in the Florida Disciplinary Data. Id. Thus it is assumed that
there were more complaints that were dismissed but have since been deleted. The 1784 Florida
Malpractice Data lawyers generated 1001 dismissed disciplinary complaints during three years
or a 19.84% annual rate.
287. Over the 1984 to 1994 time period, the 26,412 Florida lawyers in private practice
generated 72,381 disciplinary complaints of which 95.25% or 68,942 were dismissed. Florida
Disciplinary Data, supra note 277. Because only "dismissed complaints" information remains
in the data base for two to three years, see supra note 286, this percentage is based on a threeyear history of 23,527 dismissed complaints generated by 26,412 private practitioners. However,
every two lawyers generate three disciplinary complaints, see Boggs, supra note 281, so the
23,527 should be reduced to correspond to 15,684 lawyers generating 23,527 over three years
or 5228 a year generating an average of 7842 complaints. Thus, 5228 of the 26,412 Florida
private practitioners, or 19.79%, are generating disciplinary complaints against themselves every
year; an average of one every five years.
288. Id.
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complaints or disciplinary sanctions. Unfortunately, insurers continue to
request and use disciplinary histories as part of the insurability criteria
for lawyers. 89
8. Work on Real Estate and Plaintiff's
Personal Injury Matters?
A strong and prevailing myth is that legal malpractice claims
disproportionately occur among lawyers who practice in the areas of real
estate and plaintiffs personal injury."l Generally, this type of work is
done by those in the less prestigious "hemisphere of lawyering, ' ' 99
lawyers in solo practice or in small firms. The ABA Study prematurely
concluded that real estate and plaintiffs personal injury lawyers
disproportionately face legal malpractice claims.292 Indeed, most
studies on legal malpractice claims, beginning almost a half-century ago,
made it seem that real estate lawyers and plaintiffs litigation attorneys
committed a disproportionate share of the legal malpractice.29 3 Insurers
continue to look to a lawyers' area of speciality in order to evaluate
insurability. 94
Table 9 below, summarizes statistics from four separate legal
malpractice insurance claims studies and the areas of law which were
the bases for the underlying malpractice. Consistently, the four studies
in columns 1 through 4 show personal injury and real estate law to be
among the top areas. These comparisons are even more striking because
the data depicted in Table 9 spans the fourteen year ,period, from 1980
when the ABA Study began, to this study which includes claims
received in January 1994. Also, Table 9 includes not only national data
from the ABA Study, column 3, but data from Oregon, column 1,
Southern California, column 2, and Florida, column 4.

TABLE 9
MALPRACTICE AND AREAS OF LAW

AREA OFTHE LAW

Personal Injury

(1)

(2)

(3)

(4)

(5)

(6)

OREGON

RAMOS CA

ABA STUDY

FLA. LAWYERS

FLA. BAR

FLA. BAR

(1993)
(%)-

(1994)
(%)-

(1983)
(%)-

(1981-1994)
(%)-

M-H LISTING
%_"

SECTIONS
M_)

16.10

45.30

25

28.90

52.73

27.40

289. ABA DESK GUIDE, supra note 8, at 208.
290. James Hadfield, The Bare Facts on Malpractice Coverage, THE RECORDER, July 12,
1991, at 5 ("Common wisdom says plaintiff personal injury law and real estate practice are most
susceptible to [malpractice] claims.").
291. See Cramton, supra note 3, at 538-39.
292. Gates, supra note 21, at 84.
293. See, e.g., ABA STUDY, supra note 7, at 20; STERN, supra note 32, at 64; Seybold,
supra note 7, at 57.
294. ABA DESK GUIDE, supra note 8, at 207 ("You can expect to pay more for coverage
if you practice, for example, in high-risk areas such as securities, banking and real estate.").
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TABLE 9 (CONTINUED)
MALPRACTICE AND AREAS OF LAW
(1)

(2)

(3)

(4)

OREGON

RAMOS CA

ABA STUDY

FLA. LAWYERS FLA. BAR

(1993)

(1994)

(1983)

(1981-1994)

M-H LISTING SECTIONS

(%)

(%)

(%)

(%)

(%)

(%)

Real Estate

17.00

11.90

23

30.12

29.27

41.70*''

Business
Family Law
Bankruptcy/
Debtor-Creditor

12.10
16.10

9.50
14.30

5
8

16.60
5.60

47.94
7.16

17.70
12.60

13.00

4.80

10

4.20

5.16

N/A"

7.20

9.50

7

6.00

16.57

N/A"

Compensation
Criminal
Securities
Tax

5.50
5.90
.40
.80

2A0
0.00
2.40
0.00

3
4
3
2

1.20
3.00
2.10
1.20

4.21
6.93
2.21
3.89

6.00
9.50
N/A 4
8.60

Other

5.9

-

-

-

N/A5

AREA OF THE LAW

Estate and Probate

(5)

(6)
FLA. BAR

Worker's

10

James Hadfield, a lawyer for thirty-seven years, and former president
and chairman of California's Lawyer's Mutual Insurance Company,
warned that: "Common wisdom says plaintiff personal injury law and
real estate practice are most susceptible ....Statistics regarding these
risks are highly suspect-but some insurers believe the stats and rate
accordingly. ' '3e
Prior to this study, however, no one had any comparative demographic data on lawyers' areas of practice. For instance, Table 9, column
4, shows that real estate (30.12%) and personal injury (28.90%) work
account for almost 60% of all claims in the Florida Malpractice Data.
However, what percentage of Florida lawyers' time is spent on real
estate and personal injury work? Could it be as high as 60%? There is
295. OREGON PROFESSIONAL LIABILITY FUND, 1993 Annual Report (unpublished) (on file
with author).
296. Ramos, supra note 2, at 1738 app. A.
297. ABA STUDY, supra note 7, at 20; see ABA DESK GUIDE, supra note 8, at 18.
298. Florida Malpractice Data, supra note 98.
299. See Martindale-Hubbell Data, supra note 129. This column is a percentage of the total
number of areas of practice listed by the 33,041 Florida lawyers indexed in the MartindaleHubbell Data. Most lawyers listed more than one area of practice. Several of the listed practice
areas were then collapsed into one of the 11 categories in Table 9.
300. FLORIDA BAR DATA, supra note 138, at 44. As of March 1993, there were 22,386
members in the various sections of The Florida Bar. Id. This column best approximates the
percentage of Florida lawyers in each section. The Florida Bar sections overlap, but do not
exactly match the other categories. Because some members belong to more than one section, the
percentages add up to more than 100%.
301. This percentage includes members in the real property/probate law section of The
Florida Bar, which were not listed separately in the Florida Bar Data. Id.
302. The Florida Bar did not have a bankruptcy section. Id.
303. The estate and probate section is merged with the real estate section. Id.
304. The Florida Bar did not have a securities section. Id.
305. Because some members belong to more than one section, the percentages add up to
more than 100%.
306. Hadfield, supra note 290, at 5.
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no way to precisely answer this question. The best we can do, for now,
is to present the percentage of all Florida lawyers who informed
Martindale-Hubbell of their areas of private practice. As seen in Table
9, column 5, 52.73% and 29.27% of Florida practitioners state that
personal injury and real estate, respectively, are one of their areas of
practice. Therefore, 82% of lawyers in Florida practice in one of these
two areas. It should not be any surprise then that most legal malpractice
claims follow the same pattern.
There are obvious problems with using the number of members in
the various Florida Bar sections; but column 6 in Table 9 also seems to
indicate that legal malpractice claims do not occur disproportionately
among certain areas of the law. For instance, the two largest Florida Bar
sections were those in the areas of real estate and personal injury law
at 41.7% and 27.4%, respectively, for a total of 69.1%.
The similarity of the legal malpractice claims in Oregon, California,
nationally in the ABA Study, and now Florida, seems to have more to
do with the type of work that lawyers in private practice generally do.
For instance, the ABA's American Bar Foundation reported that only a
small fraction of individuals' "legal problems" are ever taken to
lawyers.3"7 The percentage varies widely depending on the type of
problem. Only one percent of discrimination problems at work are ever
taken to a lawyer; only 10% of tort problems; but 36% of real property
problems and 73% of estate planning problems are taken to lawyers.3 "'
The four largest categories of work taken to lawyers by individuals
involve real property, estate planning, marital problems, and torts, in
that order.3"
As best as can be determined from the existing demographic data on
what lawyers do and the areas of law in which they practice, there is no
particular area that appears to be more prone to generating legal
malpractice claims. All lawyers in private practice, regardless of their
specialities, are equally vulnerable.
B. How Serious Are the Claims?
Legal malpractice claims, as shown thus far, may indeed be evenly
distributed among lawyers, and no particular group of lawyers may
necessarily be more prone to facing a legal malpractice claim. Clearly,
lawyers cannot prevent a client, or non-client, from initiating a claim,

307. See BARBARA A. CURRAN & FRANCIS 0. SPALDING, THE LEGAL NEEDS OF THE
PUBLIC 79-81 (1974); Barbara A. Curran, Report: 1989 Survey of the Public's Use of Legal
Services, in Two NATIONWIDE SURVEYS: 1989 PILOT ASSESSMENT UNMET LEGAL NEEDS OF
THE POOR AND OF THE PUBLIC GENERALLY 55, 57 (1989) (presenting a major American Bar
Foundation (ABF) Study conducted in 1974 and updated in 1989, which reports that although
two-thirds of the adult population consulted a lawyer at least once in a life time, only 10% of
Americans report professional exposure to three or more lawyers during their entire life time).
308. See CURRAN & SPALDING, supra note 307, at 83-84.
309. Id.
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even a frivolous one, against their insurance carriers. Are these claims
merely another form of lawyer bashing caused by lawyers' plummeting
prestige?310 Or is it just that more lawyers are willing to sue lawyers?
This section explores how serious the claims are in the Florida
Malpractice Data and whether there are patterns among lawyers who
produced the more numerous or serious claims.
1. The "Worst Lawyers" by Frequency
Insurers base decisions on insurability by looking for red flags."
High on the list that may result in a denial of coverage are patterns of
claims, particularly if there are two or more claims within a year, or
three or more claims within the past ten years. 2
When the 232 lawyers who had two or more claims between
November 1988 and January 1994 are studied, the following profile
emerges. Twenty-seven percent of them are from Dade County
(Miami),31 3 but so are 25% of Florida's lawyers. 4 These "worst
lawyers" practiced in the areas of personal injury (22.3%), business
(19.0%), and real estate (16.6%); 311 the same top three areas in which
Florida lawyers practice. 6
These "worst lawyers" by frequency, however, were more likely to
be graduates of the "best" Florida law schools, the University of Florida
and the University of Miami317 and not graduates of the "top 25" law
schools in the nation. 8 They also tended to work in firms of six or
more lawyers, 319 older,3 ° and have more experience. 321 Further-

310. See Randall Sambom, Anti-Lawyer Attitude Up: But NL/West Poll Also Shows More
People Are Using Attorneys, NAT'L L.J., Aug. 9, 1993, at 1 [hereinafter NLJ/West Poll]
(reporting that based on a National Law Journal/West Publishing Co. poll, "the widely held
perception that resentment of lawyers-ranging from lawyer-bashing jokes to outright
vilification-is running at a fever pitch. And it is especially high among better-educated, higherwage earners in society."); see also Gary A. Hengstler, Vox Populi: The Public Perception of
Lawyers: ABA Poll, A.B.A. J., Sept. 1993, at 60, 64 [hereinafter ABA Poll] (according to the
ABA poll done by Peter Hart Research Associates, Americans perceive that lawyers are not
caring or compassionate, not easily understood, not honest and ethical, not putting clients first,
and not dedicated to rights, are smart/knowledgeable and solve problems; but are making too
much money, and are too greedy).
311. ABA DESK GUIDE, supra note 8, at 207.
312. Id. at 209.
313. Florida Malpractice Data, supra note 98.
314. See supra Table 1, column 6, p. 31.
315. Florida Malpractice Data, supra note 98.
316. See supra Table 9, columns 5 and 6, pp. 50-51.
317. The University of Florida (28.65%) and University of Miami (21.91%) graduates,
found in the Florida Malpractice Data, supra note 98, and Martindale-Hubbell Data, supra note
129, were higher than the 22% and 14%, respectively, found in the general Florida lawyer
population. See supra Table 2, column 3, p. 33.
318. Twelve percent of Florida's lawyers went to a "top 25" law school, see supra Table
3, pp. 34-35, and only 6.74% of these worst lawyers attended a "top 25" law school. Florida
Malpractice Data, supra note 98; Martindale-Hubbell Data, supra note 129.
319. Fifty-six percent of attorneys found in the Florida Malpractice Data, supra note 98,
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more, it was more likely that the claim arose in the business or the
probate and estate planning area.. and that the lawyer faced slightly
more disciplinary problems.323
The 232 "worst lawyers" by frequency of two or more claims
generated 543 claims, but only ninety-two, or 35%, of the claims
resulted in an indemnity payment.324 The indemnity paid on these
ninety-two claims was $14,000,493.325 Thus, the 232, or 13%, of the
1784 lawyers in this study accounted for approximately 23% of the total
indemnity paid in Florida from 1988 through 1994.326 The average

payment was $72,919; the mean was $25,000.327 Collectively, the
"worst lawyers" by frequency still do not seem to account for a
disproportionate amount of the indemnity paid: 77% of the total
328
indemnity was paid by 87% of the lawyers who had just one claim.
2. Indemnity and Legal Malpractice Claims
Approximately two-thirds of legal malpractice insurance claims are
closed with no indemnity paid.32 9 Moreover, as the ABA Study found,
70% of the claims settled for less than $1000. 33' Thus, from an
indemnity331perspective, legal malpractice may not appear to be a serious
problem.

However, there are two ways to look at indemnity statistics such as
those found for the Florida Malpractice Data's 4870 closed claims

and Martindale-Hubbell Data, supra note 129, practiced in a firm of six or more, while only
33% of Florida's lawyers practiced in firms of six or more. See supra Table 5, column 5, p. 41.
320. Ninety-six percent of attorneys found in the Florida Malpractice Data, supra note 98,
and Martindale-Hubbell Data, supra note 129, were older than forty years, while only 65% of
Florida's lawyers were older than 40. See supra Table 6, column 4, p. 44.
321. Ninety-seven percent of attorneys found in the Florida Malpractice Data, supra note
98, and Martindale-Hubbell Data, supra note 129, had more than ten years experience, while
only 68% of Florida's lawyers had more than ten years experience. See supra Table 7, column
4, p. 45.
322. Business and probate/estate planning accounted for 44.5% and 21%, respectively.
Florida Malpractice Data, supra note 98; Martindale-Hubbell Data, supra note 129. For all
claims in the Florida Malpractice Data, business and probate/estate planning accounted for
16.6% and 6%, respectively. See supra Table 9, column 4, p. 51.
323. These 232 "worst" lawyers had a 9.05% chance of temporarily or permanently losing
their license, Florida Malpractice Data, supra note 98, compared to a 5.81% chance for the
general Florida private practitioner. See supra Table 8, column 4, p. 49.
324. See Florida Malpractice Data, supra note 98.
325. Id.
326. See infra Table 10, p. 55. The total indemnity paid from 1988-1994 was approximately
$60,934.00; see also Nye et al., supra note 29 (noting 4% of Florida doctors paid 42.2% of the
total indemnity paid for medical malpractice claims).
327. See Florida Malpractice Data, supra note 98.
328. See id.
329. See supra note 90 and accompanying text.
330. ABA STUDY, supra note 7.
331. See Rhode, supra note 3, at 697; Schneyer, supra note 3, at 38; Hazard, Ethics, supra
note 3, at 15.
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between 1981 and 1994 shown below in Table 10. If the claims where
no indemnity was paid are included in the average indemnity, column
7, and the median indemnity, column 8, legal malpractice does not
appear that serious. The median indemnity paid is actually zero. The
average total is $19,075.25, a figure in the "nuisance value" range.
However, given the various reasons a claim may never generate an
indemnity payment,332 these claims should be omitted. Once omitted,
the figures in columns 6 and 9 of Table 10 tell a different story: the
average total indemnity paid for each paid claim is $61,684.25 and the
median ranges from $9,186 in 1981 to $30,000 for 1988, 1990, 1991
and 1992."' 3
TABLE 10

INDEMNrrY PAw BY YEAR M
(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

YEAR

TOTAL

# CLAIMS

% CLAIMS

TOTAL

AVERAGE

AVERAGE

MEDIAN

MEDIAN

# CLAIMS

WITH

WITH

INDEMNITY

INDEMNITY

INDEMNrIY

INDEMNITY

INDEMNITY

INDEMNITY

INDEMNITY

(S)

ALL

ALL

1981
1982
1983
1984
1985
1986

329
436
567
394
413
316

97
143
185
88
94
109

29.5
32.8
32.6
22.3
22.8
34.5

3,229,008
3,403,042
5,808,468
3,377,897
3,294,470
6,852,279

33,288,74
23,797.50
31,397.12
38,385.19
35,047.55
62,864.94

9,814.61
7,805.14
10,244.21
8,573.34
7,976.92
21,684.43 .

0
0
0
0
0
0

9,186
10,000
12,500
22,950
20,000
20,000

1987
1988

323
378

117
115

36.2
30.4

5,996,562
9,242,387

51,252.67
81,073.57

18,565.21
24,450.76

0
0

25,000
30,000

1989

288

103

35.8

6,374,901

61,892.24

23,449.38

0

22,500

1990

254

85

33.5

8,412,865

98,974.88

33,121.52

0

30,000

1991
1992
1993
1994'"

303
338
497
34

96
100
159
15

31.7
29.6
32.0
44.1

12,476,089
7,153,128
12,711,896
4,563,499

128,619.50
70,823.05
79,449.35
285,218.70

41,175.21
21,163.10
25,577.26
134,220.60

0
0
0
0

30,000
30,000
25,000
50,000

4870

1506

30.9

92,896,491

61,684.25

19,075.25

N/A

N/A

Total

Shift the focus away from insurance claims to actual legal malpractice lawsuits and the indemnity picture looks even worse. For instance,
while only 14.6% of Florida's claims settled for an average of
$26,777,336 49.2% of the lawsuits in the Florida Malpractice Data
settled for an average of $65,740. 337 Moreover, depending on the type
of claim or lawsuit, the average settlement nationwide actually ranges
from $25,000 to $5,688,888.338

332. See supra text accompanying notes 88-99.
333. The January 1994 figure only represents data for one month, so the $50,000 median
in Table 10, column 9, is incomplete.
334. Florida Malpractice Data, supra note 98.
335. Only includes January 1994.
336. Ramos, supra note 2, at 1747 app. C-4.
337. Id: at 1746 app. C-3.
338. See id. at 1675-76, 1750 n.484 (showing an average claims settlement of $25,625 in

Published by UF Law Scholarship Repository, 1995

55

Florida Law Review, Vol. 47, Iss. 1 [1995], Art. 1
FLORIDA LAW REVIEW

[Vol. 47

If ALAS insureds in Florida had their legal malpractice claims
reported to the Florida Department of Insurance, more "big firm"
insureds would be included and the indemnity figures would be
significantly higher.339 Presumably, more indemnity and defense costs
would have shown up in the Florida Malpractice Data as well. For
instance, in June 1993, the large Cleveland-based firm, Jones, Day,
Reavis & Pogue, an ALAS insured, reached a $75 million settlement."4 The amount was more than the $73,695,120 paid for all of
Florida's reported 1121 legal malpractice lawsuits for which indemnity
payments were made from 1981 to May 1993." 4' Thus, the missing
ALAS insureds' closed claims data creates a serious concern regarding
the overall indemnity picture.
3. The "Top-100 Worst Lawyers" by Indemnity
The list of Florida's "top-100 worst lawyers" by indemnity paid
between 1988 and 1994 ranged from a high of $4.2 million to the 100th
place payment of $119,000.342 These 100 "worst," or 5.6%, of the
1784 lawyers in the Florida Malpractice Data accounted for 673
claims 34 ' Their insurers paid a cumulative total of $36,734,478, or
60.28% of the entire $60,934,765 paid between November 1988 and
January 1994. 3" An average of $367,734 and a mean of $250,000 was
paid to settle their malpractice claims or lawsuits. 5
Who are these "top-100 worst lawyers"? Thirty percent of them are
from Dade County (Miami),346 but so are 25% of Florida lawyers.347
Thirty-one percent of them went to the "better" law schools, University
of Florida and University of Miami,3 48 but so did 36% of Florida
lawyers.3 49 Ten percent of the "worst" lawyers went to a "top 25" law
school,3 5 ° but so did 12% of Florida lawyers.3 ' Seventy-one percent

Oregon, $26,771 in Florida, $35,000 in Colorado, $90,000 in California; and an average lawsuit
settlement of $5,688,888 for securities lawsuits).
339. See supra notes 107, 237 and accompanying text; see also Hall, supra note 102, at 16
(stating that Oregon's experience is that "the severity [indemnity and defense costs] of large firm
claims is significantly worse").
340. Henry J. Reske, Firm Agrees to Record S&L Settlement: Shifting Standards Require
Lawyers to Disclose More to Regulatory Agencies, A.B.A. J., July 1993, at 16 (reporting that
the $75 million settlement consisted of a $24 million payment to the Lincoln Savings and Loan
investors and $51 million to the federal agency, the Office of Thrift Supervision).
341. See Ramos, supra note 2, at 1746 app. C-3.
342. Florida Malpractice Data, supra note 98.
343. Id.
344. Id.
345. Id.
346. Id.
347. See supra Table 1, column 6, p. 31.
348. Florida Malpractice Data, supra note 98.
349. See supra Table 2, column 3, at p. 33.
350. Florida Malpractice Data, supra note 98.
351. See supra Table 3, column 3 (total), p. 35.
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of them were practicing alone or in firms of five or less lawyers,352 but
66.8% of Florida lawyers are also solo practitioners or practice in firms
of five or less. 5 3 These lawyers faced a disciplinary complaint once
every five years, 3' but so do the rest of Florida lawyers.3 5 The
"worst" lawyers practiced in the areas of personal injury (18.5%),
business (18.5%), and real estate (16.14%),356 the same top three areas
in which Florida lawyers practice. 57
The "top-100 worst lawyers" however, were older, 358 more
experienced, 359 had higher Martindale-Hubbell ratings," and had a
disproportionate number of claims in the business law category. 361 If
legal malpractice, like lightning, strikes indiscriminately, it would follow
that the older and more experienced lawyers, the ones more likely to
have higher Martindale-Hubbell ratings and the ones presumably with
the "bigger" business cases, will disproportionately pay out more in a
legal malpractice claim.
What was not found, however, was a proportionate number of
lawyers in large firms who practice on larger cases and matters. They
were not in the "top 100" indemnity paid list.3 2 There were only two
lawyers who practiced in a firm of thirty or more lawyers in the list of
the "top 100" worst lawyers. 3 However, similar to the ABA Study,
it appears that claims data in this study on big law firms has been
underreported. For instance, ALAS, which boasts of an annual claims'
rate of only one percent,36 once bragged that the secret to its success
is insuring big firms. 3 5 But ALAS, and other large insurers did not

352. Florida Malpractice Data, supra note 98.
353. See supra Table 5, column 5, at p. 41.
354. Florida Malpractice Data, supra note 98.
355. See supra Table 8, column 4, p. 48.
356. Florida Malpractice Data, supra note 98.
357. See supra Table 9, columns 5 and 6, pp. 50-51.
358. Florida Malpractice Data, supra note 98; Martindale-Hubbell Data, supra note 129.
Ninety-three percent of the "top-100 worst lawyers" were 40 years or older compared to 65%
of Florida's lawyers. See supra Table 6, column 4, p. 44.
359. Florida Malpractice Data, supra note 98; Martindale-Hubbell Data, supra note 129.
Ninety-one percent of the "top-100 worst lawyers" had over ten years of experience, id.,
compared to 68% of Florida's lawyers. See supra Table 7, column 4, p. 45.
360. Florida Malpractice Data, supra note 98; Martindale-Hubbell Data, supra note 129.
Fifty-five percent of the "top-100 worst lawyers" had AV or BV ratings, id., compared to 38%
of Florida lawyers. See supra Table 4, column 4, p. 39.
361. In 48% of the "top-100 worst lawyers," malpractice was related to business matters.
Florida Malpractice Data, supra note 98. Only 16% of all lawyers in this study had a business
related claim. See supra Table 9, column 4, p. 51. However, 48% of Florida lawyers listed a
business related specialty in the Martindale-Hubbell Data. See supra Table 9, column 5, p. 51.
362. Florida Malpractice Data, supra note 98; Martindale-Hubbell Data, supra note 129.
363. Id.
364. O'Malley, Telephone Interview, supra note 100.
365. Arthurs, supra note 39, at 2. Robert O'Malley, Vice Chairman and Prevention Counsel
for ALAS stated: " 'If you get a group of attorneys together and hammer away at the need for
carefulness and sensitivity to clients' interests, that has an effect ..... Nobody else is doing that.
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participate in the ABA Study3" and continue to ignore Florida's
mandatory legal malpractice reporting statute.36 7 The recent $500
billion savings and loan scandal, and the multi-million dollar legal
malpractice settlements paid by big law firms to governmental agencies,"' has hurt ALAS.369 Indeed, since 1990 ALAS' losses have
increased 197% and since 1991 ALAS' premiums have increased
72%.370 Many ALAS big law firm insureds would have undoubtedly
made the "top-100 worst lawyers" list.
The most surprising finding on the "top-100 worst lawyers" list,
based on the total amount of indemnity paid, was that those attorneys
were five times more likely to have had their license taken away by The
Florida Bar 7 1 for a disciplinary infraction than either the general
lawyer population37 2 or the lawyers in this study who faced a legal
malpractice claim.3 73 There may be no direct relationship between the
type of behavior that would lead to discipline and legal malpractice,374
but there may be an indirect relationship between a higher paid legal
malpractice claim and an insured attorney's more serious disciplinary
infraction, particularly if both result from the same incident.375 Unfor-

That's the secret to our success.' "Id. In addition, O'Malley stated that ALAS avoids bad risks
by having the 40-lawyer firm cutoff, not insuring any New York City firms, and adding a 20%
premium to any California firm. Id. at 2, 11. But see Marchant, supra note 2, at 6 (noting
ALAS' $363.8 million loss for fiscal 1993 was a 44% increase from 1992); Hall, supra note
102, at 16 (noting that in Oregon "large firms of 100 lawyers or more tend to have fewer
reported claims per lawyer, but the severity of large firm claims is significantly
worse .... [L]arge firms have not been 'subsidizing' other segments of the bar.").
366. ABA STUDY DATA, supra note 15, at vii-viii.
367. See supra notes 105-07 and accompanying text.
368. Mark Hansen, Yet Another S&L Settlement, A.B.A. J., Jan. 1994, at 28 (tallying the
latest score on the big law firms' legal malpractice settlements); see also Linda Himelstein,
Insurers Cutting Ties to Counsel in the S&L Fiasco: Changes in Malpractice Policies OK'd by
6 States, THE RECORDER, May 1, 1991, at I (reporting that in 1990, the FDIC recovered $373
million from professional liability claims, and that the six largest legal malpractice settlements
in history, totaling nearly $100 million, resulted from S&L work).
369. See Reske, supra note 340, at 17 (reporting that the bulk of the $75 million settlement
by one of the largest firms in the country, Jones, Day, Reavis and Pogue for the 1989 collapse
of Charles Keating's Lincoln Savings and Loan Association, was paid by insurance); O'Malley,
Telephone Interview, supra note 100 (confirming that Jones, Day was an ALAS insured).
370. Marchant, supra note 2, at 6 ("[T]he management [of ALAS] is baffled by an increase
in incurred losses over recent years that are unrelated to the U.S. savings and loan fiasco .... );
see also Rita H. Jensen, MalpracticeRates Rise Again, NAT'L L.J., Apr. 12, 1993, at 1, 3 ("Mr.
O'Malley says the [premium] increase has been caused by the general inflationary trends,
increase in defense costs and claims expenses.").
371. According to the Florida Disciplinary Data, 22% or 22 of the 100 had been
disciplined: disbarment (3), resignation (3), and suspension (16).
372. See supra Table 8, column 4, pp. 48-49.
373. See supra Table 8, column 3, pp. 48-49.
374. Stern, supra note 7, at 56. Professor Stem found no relationship between lawyers
facing legal malpractice and disciplinary complaints.
375. ABA DESK GUIDE, supra note 8, at 8-9. A disciplinary infraction is often at least
evidence of falling below the standard of care, if not negligence per se. Id.
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tunately, the Florida Malpractice Data and Florida Discipline Data do
not allow for a match in order to see if the same incident led to both a
serious indemnity payment and the loss of a license.376 Another
possible explanation is that these "bad lawyers," the ones who
disproportionately commit costly legal malpractice and serious disciplin' Obvious malignant
ary infractions, may have faced "bad situations."377
37
situations exist such as alcoholism or drug abuse " which may explain
why the same pervasive situational problem may breed both high legal
malpractice settlements or awards and serious disciplinary infractions.
Any conclusions, however, must wait for more refined malpractice and
disciplinary data.
V. CONCLUSION: NOBODY Is SAFE

Who is likely to face a legal malpractice claim? Everyone and
anyone commits malpractice. As persons leading busy lives, as parents,
spouses, children, employers, employees, and friends, everyone on
occasion fails to meet the generally accepted standards. Prior studies
have shown that over half of the malpractice claims arise not from a
failure to know the law or substantive errors, but from careless
administrative errors, client relations problems, intentional acts, or other
reasons.379 Carelessness is part of the human condition, particularly in

376. The Florida Malpractice Data, supra note 98, only describes the area of law in which
the alleged malpractice occurred.
377. Ramos, supra note 2, at 1707-22 (citing studies showing the importance of situations
on human behavior and lawyers' performance).
378. ABA COMMISSION ON IMPAIRED ATTORNEYS, AN OVERVIEW OF LAWYER ASSISTANCE
PROGRAMS IN THE UNITED STATES 1 (1991) (noting that "bars have estimated that 40% to 75%
of all [disciplinary] complaints stem from lawyer impairment"); see also Nancy Blodgett,
Cocaine Blues: Lawyers Said to Be Vulnerable, A.B.A. J., May 1986, at 25 (quoting Norman

Huneycutt, president of Employee Support Systems Co., hired by the California State Bar to
assist alcohol and drug dependent lawyers: "40 percent to 60 percent of those lawyers who
appear before disciplinary boards have drug abuse problems."); Michelle Goff, The Oregon State
Bar ProfessionalLiability Fund Attorney Assistance Program, reprintedin Dale A. Masi, ed.,

143, 145 (Buraff, 1987) (noting that 60% of lawyers in Oregon's
lawyer assistance program had pending legal malpractice cases against them, although after one
year of abstinence, only 2% of the lawyers had a new legal malpractice claim).
379. See ABA STUDY, supra note 7, at 23; see also Ramos, supra note 2, at 1671 n.89.
DRUG FREE WORKPLACE

As further seen in the Footnote Table, the types of error that gave rise to the
claims in the ABA Study were almost identical to the types of error that formed the
basis of the legal malpractice lawsuits in the Author's Study:

Substantive Errors
Administrative
Client Relations
Intentional
All Other

TYPES OF MISTAKES
ABA Study
43.9%
25.9%
16.4%
11.7%
22.7%
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Author's Study
45.2%
26.2%
16.7%
11.9%
0%
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the ever more complex and stressful practice of law.38 Thus it should
be no surprise that all lawyers face a similar and increasing exposure to
carelessness and legal malpractice claims.
This study has empirically shown that the generally accepted view
on which lawyers are more likely to face a legal malpractice claim is a
myth. The Florida Malpractice Data, despite its shortcomings, has been
able to show, using comparative demographic data on Florida lawyers,
that regardless of whether lawyers practice in urban or rural areas;
attended the "best," the "better," or the "worst" law schools; have high
or low Martindale-Hubbell ratings; are listed in the Best Lawyers in
America; practice alone or in small or large firms; have just started
practicing or are more experienced; have been disciplined or not by the
state bar; practice real estate or plaintiff's personal injury work-they
are all likely to face legal malpractice claims in their career in proportion to their numbers. Moreover, even the worst lawyers, by frequency
or indemnity, are a rather heterogeneous group.
Consistent with the findings in this study, one insurer, Oregon's PLF,
the nation's only mandatory legal malpractice insurance program, has
eliminated the practice of charging premiums based on the characteristics of the lawyer or her practice.3"' Oregon lawyers are charged the
identical premium plus a surcharge for any prior claims. 2 As noted
by the Oregon PLF's Chief Executive Officer, Kirk R. Hall:
This is underwriting based on actual claims experience, not
a hypothetical projection of claims based on such factors as
firm size, area of practice, etc .....
...

[W]e cannot see significant and long-term statistical

differences between lawyers ....

Substantive errors include: a failure to know the correct deadlines, procedure, tax
consequences, or applications of law; failure to avoid conflicts of interest; failure
to successfully perform a public record search; and mathematical errors. Administrative errors include: failure to calendar or react to the calendar; failure to file
documents or follow-up; losing documents or evidence; and clerical errors. Client
relations errors include: failure to follow a client's instructions; failure to obtain
consent or inform; and improper withdrawal from representation. All other errors
include libel, slander, malicious prosecution, fraud, and violation of civil rights.
Id. (citation omitted).
380. See Nancy D. Holt, Are Longer Hours Here to Stay? Quality Time Losing Out, 79
A.B.A. J., Feb. 1993, at 62, 64 (citing a survey showing that over half the lawyers bill at least
2400 hours a year).
381. Hall, supra note 102, at 16. In 1995, an Oregon lawyer paid $2,100 for a $300,000
policy with no deductible. Id. at 14.
382. Id. There is no surcharge if the prior claim is defended and settled for less than
$10,000. After the $10,000, there is a 2% surcharge for each of the following five years. Id. at
15. For example, if a prior claim closed in 1995 for $30,000, the lawyer would pay a surcharge
of $400 for each of the next five years.
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... [W]e treat all lawyers the same until they have
shown themselves to be different by generating claims.383
Recently, the California Commission on the Future of the Legal
Profession and the State Bar, after eighteen months of study and
deliberation, followed Oregon's lead and recommended that legal
malpractice insurance be mandatory for all California lawyers.384
However, more needs to be done than merely forcing lawyers to
purchase legal malpractice insurance.385 Of the 178 ABA law schools,
only two offer a legal malpractice course.386 Casebooks for professional responsibility, the only law school course required by the ABA,
conspicuously avoid or downplay the subject.387 Forty states have
mandatory Continuing Legal Education (CLE) programs, but only two,
Arizona and North Carolina, require a legal malpractice prevention
component.3 8 The legal profession and the law schools are in self-

383. Id. at 16.
384. Patricia Phillips, Commission Charts Future of Bar, CAL. B.J., Jan. 1995, at 11.
Phillips, chair of the Futures Commission, and a partner in the Los Angeles law firm Hufstedler
& Kaus, noted that the vote on the recommendation was by "consensus" because it was "[p]art
of lawyers' professional responsibility to clients." Id.
385. See, e.g., Manuel R. Ramos, Legal Malpractice: Reforming Lawyers and Law
Professors,70 TUL. L. REV. (forthcoming 1996); MANUEL RAMOS, THE "WORST LAWYERS" IN
AMERICA?:

MALPRACTICE,

DISCIPLINE,

AND

THE

NEED

FOR

FUNDAMENTAL

REFORM

(forthcoming).
386. MICHAEL BRAUNSTEIN ET AL., LAWLINE DATABASE ON AMERICAN LAW SCHOOL
CURRICULUM 9 (2d ed. 1990). Only one of the then 171 ABA accredited law schools, the
University of Toledo, offered an elective course on legal malpractice. Id. The author was the
only professor, and Tulane the only ABA approved law school in the nation that offered a legal
malpractice course in the fall 1995 semester. See also Ramos, supra note 2, 1658 n.2 (Toledo
and the University of Denver no longer offer a legal malpractice course); Letter from Professor
James Fischer, Southwestern Law School, to Professor Manuel R. Ramos, Stetson Law School
(now at Tulane Law School) (Mar. 1, 1995) (on file with author) (stating that Southwestern Law
School offered a legal malpractice seminar in the spring 1995 semester).
387. See, e.g., ROBERT H. ARONSON ET AL., PROFESSIONAL RESPONSIBILITY: PROBLEMS,
CASES, AND MATERIALS (2d ed. 1995) (24 out of 519 pages); STEPHEN GILLERS, REGULATION
OF LAWYERS: PROBLEMS OF LAW AND ETHICS (4th ed. 1995) (60 out of 921 pages); GEOFFREY
C. HAZARD, JR. ET AL., THE LAW AND ETHICS OF LAWYERING (2d ed. 1994) (19 out of 1151
pages); GEOFFREY C. HAZARD, JR. & DEBORAH L. RHODE, THE LEGAL PROFESSION:
RESPONSIBILITY AND REGULATION (3d ed. 1994) (4 out of 585 pages); MAYNARD E. PIRSIG &
KENNETH F. KIRWIN, CASES AND MATERIALS ON PROFESSIONAL RESPONSIBILITY (4th ed. 1984)
(18 out of 591 pages); THOMAS D. MORGAN & RONALD D. ROTUNDA, PROFESSIONAL
RESPONSIBILITY: PROBLEMS AND MATERIALS (6th ed. 1995) (7 out of 594 pages); RHODE &
LUBAN, supra note 144 (14 out of 932 pages); ROY D. SIMON, JR. & MURRAY L. SCHWARTZ,
LAWYERS AND THE LEGAL PROFESSION (3d ed. 1994) (20 out of 823 pages); JOHN F. SUTTON,
JR. & JOHN S. DZIENKOWSKI, CASES AND MATERIALS ON THE PROFESSIONAL RESPONSIBILITY
OF LAWYERS (1989) (34 out of 830 pages); RICHARD A. ZITRIN & CAROL M. LANGFORD,
LEGAL ETHICS IN THE PRACTICE OF LAW (1995) (3 out of 641 pages); CHARLES W. WOLFRAM,
MODERN LEGAL ETHICS (1986) (20 out of 953 pages).
388.. SECION OF LEGAL EDUCATION AND ADMISSIONS TO THE BAR AND THE NATIONAL
CONFERENCE OF BAR EXAMINERS, A.B.A., COMPREHENSIVE GUIDE TO BAR ADMISSION

REQUIREMENTS 1995-1996, at 56-57 (1995). Missouri does have a required CLE program which
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denial. Legal malpractice should be confronted and attacked by shedding
more light on its existence, prevalence, and characteristics.
Every law student, lawyer, client, judge, legislator, bar association
leader, and law professor will eventually realize that legal malpractice
is widespread. 89 The legal profession, the law schools and especially
the consumer public will also eventually recognize the obvious: No
lawyer or client is safe from legal malpractice.

can be satisfied at the lawyer's option with a course in professionalism, legal and judicial ethics,
or malpractice prevention. Id.
389. See supra note 2. But see Harry H. Schneider, Jr., At Issue: Mandatory Malpractice
Insurance: No: An Invitation to Frivolous Suits, A.B.A. J., Nov. 1993, at 45 (quoting Schneider,
the then Chairman of the ABA Standing Committee on Lawyers' Professional Liability, who was
arguing against mandatory legal malpractice insurance, stating: "[T]here is no reliable data
documenting that this [legal malpractice] is a widespread phenomenon").
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